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Regulation—Stimulus or Stumbling Block? 


By THe Honoraste Everett HutcHinson * 
Member, The Interstate Commerce Commission 


This is a day of special significance, for as I understand it, except 
for the meeting last year, this is the first time I. C. C. practitioners have 
ventured off the Boston, New York, Washington, 
Chicago circuit to hold an annual meeting. 

I applaud your choice of Dallas this year. 
I am glad to be with you, not only because you 
are meeting in Dallas but also because this is 
the first one of your meetings I have been 
privileged to attend in several years. 

Now in order to have efficient transporta- 
tion I believe we can agree that we must have 
sound regulation. Sound regulation, in turn, 
is dependent to a considerable extent upon the 
ability, capacity, and integrity of the practi- 
tioners before the bar of the regulatory agency. 
Perhaps this is an over simplification because 
sound transport regulation has many facets and many problems and 
depends upon many factors. But certainly no one interested in trans- 
portation matters, including the regulators, can function effectively in 
isolation. So I believe meetings such as this are of great value to our 
transport system. 

Members of your Association represent a very substantial portion 
of regulated surface transportation and the shipping public. I do not 
know what the percentage is, of course, but I dare say it is very high. 
You have an intense interest in transport regulation and in turn regu- 
lation has a very real interest in you as members of the Commission’s 
bar. The administrative process, compared with the legislative, execu- 
tive, and judicial, is but an infant. It is the child of economic necessity. 
Its growth has been rapid because the field of its endeavor—transpor- 
tation, communication, finance, trade—has seen enormous change and 
growth. I want to compliment you on the fine work you have done over 
the years to help develop the administrative process and make regulation 
work in the public interest, for I know that such a compliment is richly 
deserved. Your training, your experience, your thinking, and your acti- 
vities will have a real impact on the future of regulation. 

Today, transport regulation calls for something more than a knowl- 
edge of the law and economics of a particular case or industry. These 
are necessary qualifications, of course, but anything less than a broad 
view, on both sides of the table, of over-all problems is not likely to meet 
regulation needs in this fast-moving, complex age in which we live. 

In a way, scientific advances have made the world larger for all of 
us by making it smaller. The Atlantic Seaboard and the Pacific Coast 
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are now only hours apart and the world is becoming our back yard in 
an increasing sense. This has brought even greater interdependence of 
transport and other industries. No significant industry or business 
enterprise can stand alone and certainly no industry can long survive 
without adequate, efficient transportation. 

Today I have been asked to talk on a somewhat challenging question, 
and it is this: ‘‘Regulation—Stimulus or Stumbling Block?’’ This 
sounds like a cliche. I do not know where your President got it, but 
suppose we examine it briefly and see what it is. 

I would be less than realistic if I did not admit that transportation 
men are often more likely to think of regulation as a stumbling block 
than as a stimulus. But such thoughts are usually quite fleeting, and I 
know of no one informed in transportation matters who does not think 
of regulation as generally beneficial—more of a stimulus, if you please, 
than as a stumbling block. This is a conclusion that I believe is sup- 
ported by the facts. 

I know you will agree with me that our Nation has the finest trans- 
port system the world has ever known. Our system is first, no one is in 
second place. And this is no accident, as some would perhaps have us 
believe. It is the result of the ingenuity, industry, and determination 
of the men and women who have been the pioneers in the establishment, 
development, and utilization of all forms of our transport system— 
and of sound regulation. 

In 1885, in the hearings which led to the adoption by the Congress 
of the first Act to regulate commerce, placing on an agency to be known 
as the Interstate Commerce Commission responsibility for safeguarding 
the public interest, it was said that regulation was needed to protect 
the carriers against themselves and the people against the carriers. Now 
I am paraphrasing, but this was the gist of the testimony before the 
Senate Select Committee at that time. I believe regulation has done 
this. I believe it has met this need and it seems to me as if the public 
need in this respect is just as great and just as compelling now as it 
was then. The main difference is that we are no longer in an era of 
railroad monopoly. Now there is competition not only between rail 
and rail between the centers of population and industry, but the rails 
face fierce competition from trucks, waterlines, pipelines, and airlines. 
And in turn there is a sharp intramode battle in progress within the 
various forms, especially in the airways and on the highways. Indica- 
tions are that this will continue. 


Agency as Referee in Competition 


Now competition is a fine thing and should be encouraged. Compe- 
tition is the life of commerce. But I sometimes think there is a tendency 
to misplace the emphasis in transportation competition. Too often the 
drive or motivation is what to do to the competitor rather than what 
to do for the shipper. Sometimes sight is lost of the fact that the best 
way to preserve the carriers is to preserve the shippers and that survival 
and progress, long range, depend far more on doing a better job for 
the shipper than on doing a job on competitors. And this is one of the 
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important reasons why I believe Congress decided on economic regula- 
tion in the first place. I am convinced that it is one of the chief reasons 
why regulation in the public interest is needed today. 

As in boxing, as long as the contestants fight the good fight for the 
sport and enjoyment of the customers there is little need for the referee. 
But when there are clinches the referee must step in. The Commission 
has refereed many a bout over the more than 70 years since its estab- 
lishment by the Congress, and considering the relatively brief period 
of my service on the Commission, it would not seem unbecoming for me 
to say that the Commission has done a good job. I hope and believe it 
will continue to do so, but as in the past the effectiveness of regulation 
for the future will depend to a great extent on the knowledge and under- 
standing of the carriers concerning just what the public interest de- 
mands and on their willingness to do something about it. The carriers 
must be increasingly mindful that the obligation is to serve the public, 
not to annihilate competition. There must be more of a realization that 
it is better long range to shorthaul the carrier than to longhaul the 
shipper and the public with inefficient, uneconomic service. 

To me this is sound reason, and someone has said that ‘‘ Reason gains 
all men by compelling none.’’ So I would hope that in the 60’s we shall 
begin to see clearer indications as to where areas of agreement exist 
in the industry for doing a better job for the shipper’s dollar—and for 
the public. 

As these areas come more and more into focus, I believe regulation 
will do an increasingly better job in the public interest. This is so 
because the air will be clearer and the vision of both carrier and regu- 
lator will be increasingly sharper. The interest of the public—and the 
carriers—will be better served. There will be less fighting between 
carriers and more fighting for the shipper—the public, if you please. 
Then somewhere along the way toward doing more for the shipper and 
less to the competitor, regulation will have become a stimulus indeed. 


Regulation—Spur Toward Improved Service 


So to the question ‘‘Regulation—Stimulus or Stumbling Block?’ 
I say stumbling block, no; stimulus, yes, and increasingly so in the 
future. Regulation can and will serve to spur increased efforts to 
further improve service, at rates fair to both shipper and carrier, to 
meet stepped-up demands expected from an expanding economy. 

But this will be slow to come about if each transport mode makes 
its own position absolute in areas of conflict without giving full consid- 
eration to shipper interest—the public interest. 

We are now in an era of unprecedented scientific advancement. 
More progress has been made in the last 50 years than in all prior years 
since the advent of the wheel brought man to the realization that he 
could roll his cart more easily than he could drag it. And there is every 
reason to believe that we are just on the threshold of the brightest new 
world of technology that imagination has yet drawn for us. Inquiring 
minds have already penetrated the thought barriers in many areas and 
still the pioneering spirit pushes on. 
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To me this can only mean more and better things for Americans 
and free men everywhere, including far better transportation tools. But 
in order to realize the full benefits of these advances—these improved 
tools of transport—we must learn to use them better. By this I do not 
mean from a technical standpoint but more from a voluntary economic 
standpoint, physical coordination. 

A real need, it seems to me, is for more diversification in the use 
of the ‘‘tools of the trade,’’ so to speak, with a view to giving the 
shipper and the public the kind of service that will attract freight and 
people to the regulated transport system and thus arrest the growing 
trend toward private and exempt transportation. The need is urgent 
and immediate. Even now, most large shippers are potential competi- 
tors for regulated transport. If a shipper cannot buy the freight service 
he wants and needs, the chances are he can provide it himself. And 
on the passenger side, the private automobile now handles 90 percent of 
intercity travel. This is critical and is likely to become increasingly 
so with further scientific advances in the tools of transport. So it looks 
to me like Thomas Ward might have had this situation in mind when he 
said, When to elect there is but one, "Tis Hobson’s Choice; take that or 
none.”’ 

Choice is one of the strongest principles of growth. As the carriers 
choose to concentrate more on advancing the public interest by doing 
more for the shipper and the public and less to the competitor, regula- 
tion will become more of a stimulus to transport growth. This should 
be an affirmative goal. Any less dedicated purpose should not be 
condoned. 

The need is for a dedication to the principle of building a transport 
force, rather than continuing numerous related, but physically unco- 
ordinated, forms of transport. The day of the terminal-to-terminal 
operation is disappearing. The demand is for a complete service— 
pick-up the shipment where it is and transport it on joint through rates 
to the point of use or storage according to the needs and convenience 
of the shipper, utilizing all the necessary transport tools—highways, 
railways, waterways, airways—that are economically suited for the job. 
The carriers should emphasize ‘‘delivering the goods.’’ In other words, 
‘‘play for the ball.’’ Carry the ball without crippling the opponent. 
He will be needed before the game is over. 


Transportation’s Contribution Necessary to Future Sound Regulation 


Transportation has many problems and one of the most important 
of these is learning to live and work together. But there are none that 
cannot be and will not be solved by the men and women of our great 
transport system. In fact, transportation thrives on problems. And 
here in Dallas not long ago Dr. Norman Vincent Peale said that ‘‘A man 
with 50 problems is twice as alive as a man with 25.”’ 

Indeed, by this standard transportation is perhaps the most ‘‘alive’’ 
industry in our entire economy. Transport thought must be kept alive, 
must be kept alert, if we are to have for the future not only the finest 
transport system in the world but develop the finest system possible with 
available resources, technology, and everyday know-how. 
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Your continuing contribution to this effort is one of the great needs 
of our Nation and I know of no more worthwhile purpose. The further 
orderly development of the administrative process will require patient 
thought, study and analysis. It is upon this that sound regulation will 
ultimately rest, and this is the area in which your greatest contribution 
can be made. The effectiveness of regulation as a transport stimulus. 
can and will be improved and strengthened, but as I see it the adminis- 
trative process must continue essentially as an exercise of a blend of the 
three basic powers. It would not be improved by the sort of complete 
separation of functions that some now urge upon it. 

Thank you. 








“Behind the Iron Curtain” 


A Panel Discussion 


The Association of Interstate Commerce Commission Practitioners, 
in its 3lst Annual Meeting at Dallas, Texas, presented during its first 
business session, Thursday morning, May 12, 1960, a panel discussion 
entitled ‘‘Behind the Iron Curtain.”’ 

Group leader for the discussion was Mr. David G. Macdonald, 
Treasurer of the Association, and a member of the law firm of Macleay, 
Lynch & Macdonald, Washington, D. C. Panelists were Honorable 
Rupert L. Murphy, Member, Interstate Commerce Commission, Honor- 
able Howard G. Freas, Member, Interstate Commerce Commission, and 


Mr. Edward H. Cox, Director, Bureau of Traffic, Interstate Commerce 
Commission. 


Mr. David G. Macdonald, Group Leader: Mr. President, Honored 
Guests, Ladies and Gentlemen: Taking my cue from Brother Callaway, 
I suppose I should say that we have now reached that part of the pro- 
gram which involves the articulated brass or at least the articulate brass. 

This panel discussion was chosen by your Executive Committee in 
relation to some of the problems which we feel face the Commission 
today, and for that matter, the practitioners as well, in the field of 
constructive criticism of practice and procedure before the Commission. 

The ‘‘Iron Curtain’’ is a symbol today representing a barrier to 
communications between peoples and, therefore, to shared understanding 
of matters of common interest. 

The administration of law by Governmental agencies, such as the 
Interstate Commerce Commission, particularly in adjudicatory func- 
tions, is a comparatively recent development. Among the advantages 
sought to be accomplished by this method were (1) a decisional process 
by a body of men expert in their field and (2) flexibility in procedures 
designed to permit expedition and timeliness in the rendition of decisions. 

We are now engaged in a period of re-examination of the ability 
of our independent and regulatory agencies to accomplish these, among 
other objectives. We see evidences of this inquiry at every hand. 
Examples are the recent comments of Ex-Commissioner Hector at the 
time of his resignation from the Civil Aeronautics Board, the inquiries 
of the Sub-Committee of the House Committee on Interstate and Foreign 
Commerce, the proposals of the Administrative Law Section of the 
American Bar Association to judicialize much of the decisional process, 
and comments of our own Commissioners. These various analyses deal 
principally with the subject of delays, whether our agencies are acting 
independently, and whether the decisional process itself is administered 
knowledgeably. Among the principal criticisms are (1) undue delays 
in rendering final decisions and (2) absence of a responsible decisional 
process in which the deciding officers secure personal knowledge of the 
record. 

Much of that criticism is uninformed criticism. It is difficult to 
achieve both maximum speed in reaching final decisions, and, at the 
same time, a completely satisfactory decisional process. On the one 
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hand, the Commission is subjected to intemperate criticism of the time 
required to reach final decision, and on the other hand, the Commission 
is taken to task for failure of each Commissioner to read the entire 
record in each proceeding. The present case load of the Commission 
makes it impossible to achieve perfection with respect to both of these 
conflicting principles. 

These criticisms indicate a need for a greater understanding of the 
workings of the Commission. In particular, what goes on behind the 
iron curtain after a case is submitted? What happens to the cost 
evidence and other evidence which we have submitted? To what extent 
do the individual Commissioners secure personal knowledge of the mat- 
ters we place before them? What motivates the Board of Suspension 
and other subordinate activities in the execution of their functions? 

We have today a panel well qualified to shed light on certain of 
these matters. Our panel consists of the Honorable Rupert L. Murphy, 
Member of the Interstate Commerce Commission, the Honorable Howard 
G. Freas, Member of the Interstate Commerce Commission and Mr. 
Edward H. Cox, Director of the Bureau of Traffic, Interstate Commerce 
Commission. These men are well known to you so without further 
introduction, I present to you now the Honorable Rupert L. Murphy. 


How a Formal Case Is Handled After the Briefs Are Filed 


By The Honorable Rupert L. Murphy, Panelist 
Member, Interstate Commerce Commission 


Mr. President, Members, and Distinguished Guests: It is a privilege 
and an honor to be here today to enjoy your hospitality and to speak 
to you about the topic assigned to me—‘ How the Commission Handles 
Formal Proceedings after Briefs are Filed,’’ or, in other words, what 
happens to a case ‘‘Behind the Iron Curtain.’’ 

All who practice before the Commission realize that it would be 
physically impossible for the Commissioners to personally consider and 
decide every proceeding submitted for our adjudication, were it not for 
the prior development and analysis of the record by our hearing and 
nonhearing examiners. The workload is too heavy. We could not 
possibly analyze the records, arrive at tentative findings of fact and 
conclusions of law, and instruct subordinates to prepare reports con- 
taining ultimate conclusions and findings. This practice is necessarily 
limited to those relatively few cases in which we are able to hear oral 
argument. Restrictions upon our time also limit the number of cases 
in which oral argument is heard. The public interest demands an 
expeditious determination of our proceedings in the interest of efficiency 
and economy for all concerned. 

The fact that most of you here today are members of the Commis- 
sion’s Bar warrants the assumption that you are familiar with the 
Commission’s organization and the jurisdiction and functions of its 
several divisions in the handling of the various classes and types of 
proceedings coming within our jurisdiction. There is, therefore, need 
only to outline these matters generally. This general treatment omits 
discussion of decisions of employee boards and individual Commissioners 
for the reason that such matters are not ordinarily the subject of hearing. 
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Categories of Proceedings 


Most of our formal proceedings fall into five categories, namely— 
complaints, applications by carriers for operating authority, section-5 
applications and applications to issue securities commonly referred to 
as finance cases, investigation and suspension proceedings instituted 
upon protest of objecting parties or upon the Commission’s own motion, 
and investigation proceedings instituted by the Commission. 

Final decisions in these proceedings are rendered by the Commis- 
sion’s four divisions or by the entire Commission itself, in accordance 
with their respective assignments as next briefly described. Division One 
is concerned principally with applications for operating authority by 
the various modes of carriers; Division Two deals with rates, tariff, and 
valuation matters; Division Three is a rate, service and safety Division; 
and Division Four handles the so-called finance cases. Entire Commis- 
sion proceedings, of course, are reserved to the Commission itself. 

The filing of briefs represents only one of the many procedural 
steps in the handling of formal proceedings to a final decision. First, 
a hearing is held to take testimony and to obtain a record comprehensive 
enough for the Commission to dispose of every issue framed by the 
pleadings. The hearing is presided over by either an individual Com- 
missioner, a hearing examiner, or frequently, in the case of motor 
carrier matters, by a joint board, the latter usually being assisted by an 
examiner from the Commission. Often the presiding hearing officer 
will interrogate the witnesses with a view to simplifying, amplifying, 
clarifying, and limiting the issues in order to develop the record in all 
material respects. 


Reports—Tentative and Proposed 


In accordance with procedures developed prior to January 1, 1960, 
it was customary in almost all proceedings for the presiding hearing 
officer to prepare a tentative report in which he set forth the evidence 
and made recommended findings of fact and law. In the case of rail 
proceedings, these were termed proposed reports. For proceedings 
arising under part II of the Act, for example, a report and recommended 
order were normally served upon the parties by the hearing officer. In 
the absence of exceptions being filed, or a stay by the Commission, the 
recommended order would become effective by operation of law as an 
order of the Commission. This procedure, which originated in the 
handling of motor carrier matters, since January 1, 1960, has been 
adopted by the Commission as regular procedure for all proceedings ex- 
cept train discontinuance and investigation and suspension proceedings. 

With respect to the latter, an exception was made because the seven- 
month suspension period requires the Commission to act more expe- 
ditiously in their determination. Train discontinuance matters likewise 
have to be disposed of within a certain time limit. Consequently, pur- 
suant to permissive authority of the Administrative Procedure Act, the 
indicated proceedings continue to be reserved to the Commission or a 
division thereof for initial decision. The natures of these proceedings 
are such that the parties either waive issuance of an officer’s report, 








ewe SS oe eS ee eee 











SEPTEMBER, 1960 1077 





or the Commission in the due and timely exercise of its function finds 
it necessary to omit an officer’s report. The right of the Commission 
to omit an examiner’s report in an investigation and suspension pro- 
ceeding was upheld by a three-judge Federal Court last February in 
Watson Bros. Transportation Co., Inc. v. United States and Interstate 
Commerce Commission. 

All of you are well aware of the number, variety, and complexity 
of the formal proceedings which the Commission is called upon to handle 
each year. Some of them are of minor importance; others fall in the 
medium-of-importance class; while others are of national importance in 
scope and effect. Usually briefs are filed only in the more important 
cases; in the remainder the parties rely upon their exceptions to the 
hearing officer’s recommendations as a vehicle to advance arguments in 
support of their various positions. 

Simply stated, a brief provides counsel with an opportunity to 
convey to the agency the essential facts of his client’s case, a statement 
on the questions of law involved, and the disposition he desires made 
of the issues by the agency. Well prepared briefs, particularly in com- 
plex and difficult cases, can be very helpful to the Commission and its 
staff in ascertaining the pertinent facts and applicable law, and in 
reaching the correct conclusions on the record as made. 

The filing of briefs marks the end of the presentation of evidence 
and the initial advocacy of the positions of the parties, and sets in 
motion the decision-making processes of the Commission. Inherent in 
these processes are statutory time requirements which must be met, 
as well as the human element involved in reaching the actual decisions. 

In the first step in the decision process which follows the filing of 
briefs the work of the officer who presided at the hearing assumes im- 
portance in recommended report cases. Based on the evidence of record 
and in the light of the arguments and contentions advanced in the briefs, 
and using his independent judgment, he prepares a report and recom- 
mended order which reflects his views with respect to the disposition 
of the issues presented. His recommendations must be supported by 
substantial evidence and the applicable law; and in effect represent an 
initial decision of the controversy at hand. In some instances many 
days are consumed in the preparation of his report and order and his 
product crystallizes the facts and issues and provides a basis upon which 
the parties can give further consideration to the case in the light of the 
recommendations of an informed and unbiased person. 

Following the service of the report and recommended order, the 
parties are accorded an opportunity to file exceptions to the recom- 
mended order if they are not satisfied with the hearing officer’s disposi- 
tion of the issues, and to request that they be heard in oral argument. 
If no exceptions are filed within the time allowed, usually 30 days, the 
recommended order is allowed to become effective as the order of the 
Commission, unless the proceeding presents some issue or conclusion 
which calls for a stay of the order and further consideration by the 
Commission. 

In the event exceptions are filed, 20 days are allowed for the filing 
of replies; and, upon expiration of the reply period, if oral argument 
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is not heard, the case then is considered as submitted to the division 
handling the particular matter involved, or to the Commission if it is 
an entire Commission proceeding. 

Service of his report marks the end of the hearing offier’s partici- 
pation, and the matter then is ready for decision, provided no procedural 
petitions or motions have been filed, such as, for example, a motion to 
strike a portion of the exceptions or a motion to consolidate the case 
with some other pending proceeding. Where a motion or petition is 
filed, the opposing parties are afforded an opportunity to reply; and, 
where the pleading is one of substance, it must be considered and dis- 
posed of before processing of a decision can commence. 

Our three proceedings bureaus are staffed with groups of Attorney- 
Advisers or nonhearing examiners whose work consists of preparing 
proposed drafts of final decisions for circulation and consideration by 
the Commission or the divisions thereof. To illustrate the typical han- 
dling at this point, let me outline the procedure followed. A supervisor 
assigns the case to a nonhearing examiner. This examiner reviews the 
evidence adduced in the light of the hearing officer’s report and recom- 
mendations and the arguments and contentions advanced in the briefs, 
the exceptions, and the replies to exceptions. Using his independent 
judgment, he prepares a draft of a final report. This report reflects 
his own individual views on the record as made. It is his responsibility 
to work independently and to analyze the record as a whole. Unless 
we have heard the parties in oral argument, his decision will in no 
instance be dictated by Commissioners or his more immediate super- 
visors. The decision is one which he personally takes responsibility for 
recommending to our attention. 

The completed report is assigned to a reviewer, usually a more 
experienced nonhearing examiner, who reviews the report for form, 
adequacy, applicability of Commission and court precedents and the 
propriety of the findings. The reviewer, of course, edits the report and 
corrects any obvious technical errors. In the event he does not agree 
with the conclusions, he may incorporate his views in a memorandum 
to accompany the report or he may prepare or have prepared a second 
report incorporating his views. When this is done, both reports are 
circulated for our consideration. 

In charge of review in each of the bureaus is a chief, a nonhearing 
examiner, who examines all reports to be circulated with a view to 
coordination and compliance with precedents. In the more important 
and complicated cases where he does not agree with a report, he is free 
to express his views in an appropriate memorandum. The finished 
product received in the offices of the Commissioners thus reflects the 
independent judgment and views of those through whose hands it has 
passed and who usually heretofore have not participated in prior han- 
dling of the proceeding in any way. 

Each Commissioner’s office is staffed with several nonhearing exami- 
ners who serve as his aides in advising and assisting him in the handling 
of the many matters on which he must act. These aides review the final 
reports coming to the Commissioner, they prepare memoranda to him 
setting forth the issues involved, and the various recommendations of 
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those who prepared the recommended report and the final report, and 
they express their views on the adequacy of the report as a whole and 
the conclusions reached. 

In determining what action he will take in any particular case, the 
Commissioner examines the report and the pleadings in the light of the 
various memoranda pertaining thereto, and indicates on the file the vote 
he desires to record. He may vote to adopt the report, to send it back 
to the bureau to revise the findings or the discussion, or to return the 
report to the bureau circulating it for further study because of inade- 
quacies in the report, or for other reasons. At times, the Commissioner 
may desire to obtain the views of the General Counsel or bureau directors 
and sends the file to them for that purpose. In a particularly important 
or complex case, he might vote to refer a division case to the entire 
Commission for consideration and decision. Usually his votes are made 
by notation; but, frequently, and particularly where conflicting views 
are expressed by the members of a division, the matter will be considered 
in a division conference where the pros and cons are discussed and a 
course of action agreed upon. A similar procedure is followed in the 
handling of entire Commission cases, in which the reports are circulated 
initially to the entire membership. Again, under certain circumstances, 
the Chairman may call a conference for consideration of a particular 
case or cases. 

Often the Commissioners have conflicting views which are expressed 
in dissenting and concurring expressions. When this happens, the dis- 
senting or concurring expressions are circulated to the other Commis- 
sioners involved, sometimes with the hope of the writer that he can 
persuade some of his fellow Commissioners to agree with his views. 
Once a majority vote becomes final, however, an appropriate minute is 
entered and the report is sent to the Secretary of the Commission for 
release to the public and service on the parties to the proceeding. 

The decision represents a joint effort of the Commission’s staff 
and the Commissioners, and often embraces consideration of many vary- 
ing views. Through the procedure just described, the Commission 
arrives at what it believes to be a fair and impartial determination from 
which has been removed all possibility of bias, prejudice, or outside 
influences. This so-called institutional decision has been the subject of 
considerable criticism in some quarters because of the inability of prac- 
titioners to hold individual examiners accountable, and because of the 
use of nonhearing examiners to build a highly impersonal decision. 
Impersonal it may be, but this obviously is an asset rather than a 
liability, since there is no reason to question that the responsibility for 
each decision rests squarely on the shoulders of the Commissioners 
themselves. In the Commissioners, acting en banc, resides the ultimate 
discretionary power to conclusively determine the administrative pro- 
ceedings formally presented to the agency. The institutional type of 
decision merely permits them to carry out their duties without succumb- 
ing to the pressures generated by an extremely heavy workload or being 
incapacitated by a maze of administrative detail. In the words of the 
Attorney General’s Committee : 
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The heads of the agency cannot, through press of duties, sit to hear 
all the cases which must be decided. Their function is to supervise 
and direct and to hear protests of alleged error. If the initial 
decision—which may dispose of the case or be the statement of it 
from which appeal may be taken to the heads—can carry a hallmark 
of fairness and capacity, a great part of the criticisms of adminis- 
trative agencies will have been met. 


Petitions for Reconsideration, Rehearing and Oral Argument 


Upon release of the decisions the parties to the proceedings have 
30 days from the date of service of a report (35 days in the far West) 
within which to file petitions for reconsideration, rehearing, and oral 
argument. The right to file a petition pertains to division decisions, 
initial entire Commission decisions, and entire Commission decisions on 
reconsideration which reach conclusions different from those made by 
the division involved initially or where the entire Commission reverses 
its first decision. Many requests for extensions of time within which to 
file petitions are received. Twenty days are allowed for the filing of 
replies to petitions, and the 20-day period runs from the expiration of 
the petition time, not from the date of the filing of the petition or peti- 
tions. Where an extension of the petition time is authorized, the oppos- 
ing parties often use that as one of the grounds to justify their request 
for an extension of the reply date. 

Petitions and replies thereto first are usually handled by an appeals 
section in the particular bureau involved. A nonhearing examiner re- 
views the record in the light of the arguments advanced in the petition 
and in the replies, and prepares a memorandum in which he makes 
recommendations as to the disposition of the petition. His memorandum 
is reviewed by a supervisor, who may agree with his recommendations 
or make new recommendations representing his views in the matter. 
Where a division decision involves a dissent by one member, the petition 
is first sent to the members of the present division handling the type 
of proceeding involved under Item 8.3 of the Commission’s Organi- 
zation Minutes. If a majority of the division votes not to grant the 
petition, it automatically goes to the entire Commission for consideration 
and decision. Otherwise the petition is circulated directly to the entire 
Commission. 

Taking up again the course of our procedure, the final steps are 
those in which the petitions for rehearing, reconsideration, or oral argu- 
ment are passed upon by the entire Commission. Each Commissioner 
circulates his notation vote on such matters to a designated Commis- 
sioner’s office for clearance purposes. Difficult and controversial ques- 
tions are either reserved or reassigned for oral conference consideration. 
Should the Commission grant the petition, a report of the Commission 
on reconsideration reaching contrary conclusions generally, but not 
necessarily, follows. Sometimes, even though the petition is granted, 
the division report is merely affirmed after extended deliberation. 
Where the division report is overturned, however, one further petition 
is permitted the losing party, but upon denial of any petition for re- 




















SEPTEMBER, 1960 1081 





consideration by the entire Commission, all administrative remedies 
open to the parties have been exhausted and judicial review is the next 
legitimate step available to the parties. 

Every counsel and party to a proceeding desires a prompt decision 
and none will disagree with the old maxim that ‘‘Justice delayed is 
justice denied.’’ Delay in our proceedings, other than that due to 
statutory requirements, is a two-pronged proposition. Some are charge- 
able to the Commission, but counsel and parties also must assume their 
share. Following the service of reports and recommended orders or 
proposed reports, many requests for extension of time for filing excep- 
tions are received and many are granted. Likewise, requests for exten- 
sion of the time for filing replies are made and granted. The reasons 
often given are ‘‘press of other work,’’ ‘‘necessity of attending a hearing 
in another case or cases,’’ and sometimes just plain ‘‘lack of time to 
prepare the pleading.’’ Some requests are merely frivolous; others are 
designed to draw out the processing of the case as long as possible. 


Rule 17, General Rules of Practice 


A similar situation is found in connection with the filing and 
processing of petitions and here I want to direct attention to a certain 
provision in the Rules of Practice. Rule 17 provides that the act of 
signing a pleading is a certificate by the practitioner, among other 
things, that the pleading ‘‘is not interposed for delay.’’ Sometimes 
delaying petitions and motions are filed during the processing stages 
which really have no merit, and whether granted or denied would not 
change the outcome of the case. Yet 20 days to reply must be allowed 
before they can be handled. This practice is inexcusable and merely 
results in additional work for the Commission and its staff. Perhaps 
the time has come when some disciplinary action should be taken under 
Rule 17. 

Our experience has been that too many procedural motions and 
petitions are filed with the Commission. Unless the matter involved is 
really one of substance and might prove determinative in some respects 
of the issues involved, the question of whether or not the pleading should 
be filed should receive searching consideration by counsel. It also seems 
apparent that the processing time of many proceedings could be cut 
substantially if practitioners would reduce their requests for postpone- 
ments of hearings, and for extensions of time within which to file 
pleadings, and apply the Golden Rule to delaying motions and petitions. 

As for the Commission, it is constantly striving to reduce the 
processing time. Where the statutory time requirements are involved, 
there is, of course, little or no hope for improvement since they are de- 
signed to provide a full, fair, and complete consideration of the evidence 
of the parties and their contentions and arguments. Where the human 
element is involved, there is hope. 

Our hearing officers are increasing their production, and additional 
hearing examiners have been employed. An adequate and sufficient 
staff of nonhearing examiners is being built up with a view to handling 
more expeditiously all proceedings submitted for decision and also the 





1082 I. C. C. PRACTITIONERS’ JOURNAL 





many petitions being received each year. Our success in these respects 
depends to a substantial extent upon your meeting of hearing assign- 
ment schedules and the normal dates allowed for the filing of pleadings. 
Your active cooperation in this matter is solicited. 


Motor Carrier Requirements—Tariffs, Insurance, Designated Agents 


One other matter merits comment. Recently it has come to our 
attention that in a number of instances a motor carrier, after having 
received a grant of operating authority, has refused or failed to comply 
with the filing of tariffs, insurance, and designation of agents require- 
ments. Considerable effort on the part of the Commission’s staff has 
been required to dismiss applications for failure of applicants to comply 
(through a procedure involving the entry of a separate show-cause 
order). To remedy this situation, a new procedure has been initiated 
under which an applicant will be ordered to effect compliance within a 
90-day period, failing in which the application will stand denied. 

In closing, I would be remiss not to express my appreciation of your 
fine organization and your willingness to aid and assist the Commission 
in solving its many problems, procedural and otherwise. It has been 
a real pleasure to appear here today. May I assure you of the Commis- 
sion’s continued cooperation in the activities of your organization always 
looking toward more expedited handling of formal proceedings yet being 
ever mindful of due process. 


Mr. Macdonald: Thank you, Commissioner Murphy. I think you 
all know that these panel discussions are printed in the issues of the 
Journal starting in the fall and I am very pleased that the remarks of 
Commissioner Murphy will have wide distribution to our membership 
through that means. 

Another of the particular aspects of this problem is raised in those 
instances in which the preparation of proof may have a bearing as to 
the time required and the usefulness of the material to the Commission 
in handling the decisional process of the submitted case. One of the 
principal areas of that problem, how a practitioner should prepare his 
evidence so as to make it most useful to the Commission in the quickest 
possible way, is in the field of cost evidence. 

Our second panel discussion this morning is on the subject, ‘‘ How 
the Commission Uses Cost Evidence.’’ 

It is my pleasure to introduce to you now Honorable Howard G. 
Freas. 


How the Commission Uses Cost Evidence 


By The Honorable Howard G. Freas, Panelist 
Member, Interstate Commerce Commission 


Mr. Macdonald, Members of the Practitioners’ Association and 
Friends: Both the title of the panel discussion and the specific subject 
assigned to me contain implications and assumptions worthy of note. 
With respect to the former, I know of no formal definition of the term, 
‘‘iron curtain,’’ but to me it signifies an intentional concealment of 
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information in order that the concealer may secure an advantage or hide 
a disadvantage. As applied to the Commission’s work, this is singularly 
inept. We live in a glass house. We explain our actions in our reports 
and other pronouncements to the fullest extent practicable. We do this 
also before Congressional committees and elsewhere as occasion arises. 
Except in pending matters, the merits of which we do not discuss with 
anyone outside the Commission, we answer specific inquiries to the best 
of our ability. At no time is information withheld in order to secure 
an advantage. 

Turning now to my specific assignment, the assumptions that are 
obvious are that there is cost evidence available and that it is used by 
the Commission. These are both very proper assumptions, though I 
must say in all candor that both as to availability and use there is much 
left to be desired. Although the question posed is ‘‘how’’ the Com- 
mission uses cost evidence, I have little doubt that it is not intended to 
limit this discussion to the manner of such use. I shall take it to include 
also the extent of the use. 

Before undertaking to answer as categorically as is practicable this 
twofold question of manner and extent of use, let us consider also the 
import of the word ‘‘evidence.’’ By definition evidence in law is the 
means by which an allegation in a cause is proved true or false. This 
does not include all available data, but only so much of these data as is 
appropriate for use in given situations. Thus, in a proceeding where 
the Commission does not act upon a formal record made after public 
hearing but is empowered in its discretion upon a prima facie showing 
to suspend or not to suspend rates, use is made of such cost data as are 
available. This includes data submitted by the parties as well as those 
made available to us by our Cost Section. This is in general true of 
uncontested fourth section proceedings and in instances where the 
question presented is whether or not to institute an investigation. 
Particularly in suspension proceedings (I refer here to the determination 
of whether or not to suspend a proffered rate and not to the determina- 
tion of lawfulness after the rate is suspended) where time is so limited 
that a comprehensive record cannot be made, it is contemplated and 
it is necessary that the Commission ‘‘utilize its expertise in forming an 
opinion or belief that the proposal may or may not result in a violation 
of the applicable statute.’"1 As pointed out in a recent issue of the 
Practitioners’ Journal, the proceedings are informal; the pleadings are 
unverified ; and there is no record under oath upon which to base definite 
findings of fact. In short, the Suspension Board and the Commission 
are in the position of a judge confronted with the question of whether 
to issue a temporary restraining order, not on a full and complete 
record, but upon such prima facie information as is available in the 
limited time in which he must act. An important distinction, however, 
lies in the fact that the protesting party in our injunction proceedings 
is not required to put up a bond for the reimbursement of a party that 
may be unjustly affected by the issuance of the restraining order. 





1“The Commission’s Power of Suspension and Judicial Review Thereof,” by 
Robert D. Brooks and John A. Daily, 27 I. C. C. Pract J 589, 592. 
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When, however, the proceeding is one required to be decided on a 
formal record, no use is made of any cost data excepting only those 
which are regularly made a part of the formal record. This is as it 
should be, but it is unfortunately a fact that in many of these proceed- 
ings important data are largely or wholly missing. 


Cost Evidence in Ratemaking 


In 1958, in my testimony before the Surface Transportation Sub- 
committee of the Senate Committee on Interstate and Foreign Com- 
merce, I pointed out that the Commission endeavors so to perform its 
ratemaking functions as to protect the public interest in conformity 
with the policy laid down by the Congress, that in so doing we try to 
accord to each mode of transportation every advantage to which the 
characteristics of its operation entitle it, and that we undertake to con- 
struct rates so as to encourage the flow of traffic via the most economical 
form of transportation. I added that the most economical form of trans- 
portation is that form which, if rates reflected costs, would tend to be 
favored by shippers. Recognizing that our reports do not always reflect 
this policy, I gave a number of reasons why this is so. Important among 
them was the fact that the records before us usually do not show which 
form of carriage is the most economical. It goes without saying that 
the Commission is handicapped in encouraging the flow of traffic via the 
most economical form of transportation unless it has available to it the 
data necessary to determine at least the relative economy of the several 
forms. While in recent years our formal records reflect an improvement 
in this regard, it is still true that in far too many cases we are not 
furnished all the information that is of vital importance. As a result, 
many proceedings of necessity have to be resolved by resorting to the 
question of whether the party having the burden of proof has properly 
met it. 

The use of costs in ratemaking becomes progressively greater and 
increasingly complex. In about the last three decades we have seen cost 
as an element of ratemaking evolve from a relatively unimportant factor 
to at least one of the most significant. At the beginning of that period 
rates were made largely on value of service principles. The concern 
was mostly with reasonable maximum rates. There was no great need 
or urgency then for developing transportation costs and the determina- 
tion of fairly accurate cost formulae was not given intensive study in 
transportation circles. The development meanwhile of acute intercarrier 
competition has resulted in much progress in this regard, although con- 
cededly much still remains to be done. 

In addition to those uses to which I have already referred, cost data 
are used to fix minimum reasonable rates, to support differentials among 
different forms of transportation and for different but related trans- 
portation, to resolve disputes among carriers as to divisions of revenues, 
to determine lawful switching charges, and at times in passing on ques- 
tions of train abandonments and discontinuances, maximum reasonable 
rates, and commutation fares. So far as the Commission is concerned, 
these are the most common though not the only uses made by the Com- 
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mission of cost data. There is not time to detail them all, nor is there 
any attempt made here to reflect upon the importance of costs to others. 

Though much of the cost information made available has its short- 
comings, we try to make use of whatever evidence is submitted to us. 
However, we do not try to be alchemists. We make no attempt to trans- 
form worthless costs into evidence of value. 


Kinds of Cost Evidence 


Let us consider two kinds of cost evidence which in ordinary com- 
petitive circumstances at least are of little value. The first has to do 
with costs based on the added-traffic theory. These are marginal for a 
particular movement and almost invariably ignore costs that are joint. 
In motor carriage they may be limited to loading and unloading expense 
and to the extra cost of fuel required in returning the equipment loaded 
rather than empty. In railroading it may be the expense of adding an 
additional car or in loading more into those already in a train. How- 
ever, consists of traffic change. Directions of heavy movements some- 
times shift. Moreover, what is backhaul traffic for one carrier may 
comprise the principal movement for another. The provision of facilities 
for transportation in one direction involves making available the same 
capacity for carriage in the opposite direction. Although a lower rate 
may be necessary to attract traffic in the reverse direction or for other 
reasons, it is not justified by a mere showing of these marginal costs. 

The other type of costs which are frequently resorted to by the 
parties but normally accorded little weight are system average expenses 
per vehicle or car-mile. They are obtained by dividing total expenses 
by the total intercity vehicle-miles operated. The parties then compare 
the resulting expense per vehicle-mile with the revenue per vehicle-mile 
produced by the proposed rate associated with the proposed minimum 
weight load. This method of developing costs assumes that all expenses 
are caused by miles operated, are in direct proportion thereto, and are 
the same regardless of the commodities and quantities carried or of the 
kind of service rendered. The fallacy of this assumption is obvious. 

Cost data that are useful are developed by the utilization of recog- 
nized formulae. Two of the most used are Rail Form A and Highway 
Form B, issued by our Cost Finding Section. These formulae distribute 
expenses according to service groups, such as linehaul service, switching 
service, station clerical service and general overhead. They follow 
generally accepted accounting principles similar to those used in manu- 
facturing and other industries where it is necessary to assign or appor- 
tion expenses to products or services. In the past year these formulae 
have been utilized in over 100 formal rate proceedings before the Com- 
mission, more than three times as often as was the case eight years ago. 

The costs of producing various transportation services fall into 
two groups: first, those expenses which can be directly assigned to each 
separate service; and, secondly, the expenses incurred on behalf of the 
operation as a whole. 

By observing the effect on the expenses for a single carrier or group 
of carriers of adding or withdrawing increments of traffic over a period 
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of time, or by comparing for a single period of time the operations of a 
number of carriers having a wide range in traffic volume, it is possible 
to determine within reasonable limits what portion of the expenses rises 
and falls in direct proportion to changes in output. 

In terms of fully-distributed costs, the rail out-of-pocket and con- 
stant costs separate approximately 70 percent and 30 percent, respec- 
tively. The rail fully-distributed costs are computed by adding to the 
out-of-pocket costs the amount of the constant costs for terminal service 
on a hundredweight basis and for linehaul service on a hundredweight- 
mnile basis. 

The motor carrier out-of-pocket costs for those carriers handling 
general freight are said to represent approximately 90 percent of the 
full costs. The fully-distributed costs of motor carriers are likewise 
computed by adding to the out-of-pocket costs the constant costs dis- 
tributed on a hundredweight and hundredweight-mile basis. Water 
carrier costs have the same nature as those of the other modes. 

Fully-distributed costs may be said to furnish a certain picture of 
the supply side of transportation at a studied level of traffic, but they 
do not give consideration to the demand side, i.e., the volume tendered 
by the shipper for movement. 


Territorial Cost Studies 


Our Cost Finding Section also prepares territorial cost studies which 
are useful for a variety of purposes. Let us consider what the rail 
studies reflect : the territory of the movement ; the weight of the net load; 
the length of haul; the size of the train; the type of car, giving considera- 
tion to tare weight and empty return haul; separation between carload 
and less-carload traffic; separation between privately-owned and rail- 
road-owned cars; percent circuity when costs are compared with rates 
stated on a short-line distance; and loss and damage claim payments for 
broad commodity groups. Unit costs are computed separately for 
terminal and for linehaul operations. Similarly, the motor carrier costs 
reflect the territory of movement; the weight of the round-trip load in 
which the shipment is generally handled; the length of haul; separation 
between truckload and less-truckload traffic; percent circuity. The costs 
for both the rail and motor carriers are shown generally for a specified 
annual period but they may be adjusted for later changes in wage and 
price levels and for load factors to reflect current conditions. 

The same performance factors are given consideration in the com- 
putation of water carrier costs, although the limited number of carriers 
may require special treatment to recognize the characteristics of each. 
Water carrier costs are not readily available based on studies by our 
own staff. Two of the principal carriers operating between Atlantic and 
Gulf ports have introduced data in a number of rate proceedings. Such 
data after certain restatements provide us with usable cost material for 
a number of movements. Water carriers by their operations require 
more data for cost studies than those contained in the annual reports 
to the Commission. The Cost Finding Section is presently working with 
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a barge line accounting committee for the purpose of revising and bring- 
ing up to date a previous barge cost formula. 

The two levels of costs referred to above have their own significance. 
The out-of-pocket level furnishes a minimum which it is desirable for all 
rates to reach and it may be considered as the point which determines 
whether the carrier becomes better off, financially speaking, by reason 
of handling the traffic. Below this level there is an out-of-pocket loss 
and above a contribution is made to the overhead burden. The fully- 
distributed level provides a norm and is particularly useful in deter- 
mining which form of transportation is the most economical. 

How to use costs in ratemaking is a question that cannot be an- 
swered simply, although there are those who try to do so. Some regard 
costs as a precise yardstick for the direct delineation of rates; others 
would treat them in an even simpler manner—they would ignore them. 
Oliver Wendell Holmes once gave this advice which seems appropriate 
here: ‘‘Seek simplicity,’’ he said, ‘‘but distrust it.’’ 


Mr. Macdonald: Thank you on behalf of the Association, Mr. Freas. 
I think you have both set a very high standard for our next speaker to 
come up to and I am glad I am not in his shoes. Ed Cox is our speaker 
on the subject of ‘‘Procedure of the Board of Suspension.’’ Mr. Cox: 


Procedure of the Board of Suspension 


By Edward H. Cox, Panelist 
Director, Bureau of Traffic, Interstate Commerce Commission 


Mr. President, Mr. Moderator, Ladies and Gentlemen: I, too, want 
to express my appreciation for your hospitality and for the privilege 
of being able to discuss the procedures before the Board. I will do my 
best to try to explain just how the Board operates. 

The Board of Suspension is the unit of the Commission that proc- 
esses matters related to the suspension of proposed rates, fares, and 
charges, and rules, regulations and practices in connection therewith. 
It is a section of the Bureau of Traffic for administrative purposes but 
reports directly to Division 2 on suspension matters. Appeals from the 
action of the Board are to the Division. 


Authority to Suspend 


The Commission’s power to suspend is derived from Section 15(7), 
216(g), 218(c), 307(g) and (i) and 406(e) of the Act. The Commis- 
sion is there authorized to enter upon a hearing concerning the lawful- 
ness of any newly filed rate, fare, charge, classification, or any rule, 
regulation, or practice affecting such rates, etc., and pending the hearing 
and decision thereon, to suspend the operation of the schedules. It is 
empowered to act either upon complaint or upon its own initiative with- 
out complaint. It may also act without answer or other formal pleading 
from the proponent carrier or carriers. The power to suspend, however, 
is limited to a period of 7 months from the time the schedules would 
otherwise go into effect. 
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Suspension Procedure 


Rule 1.42(b) of the Commission’s General Rules of Practice re- 
quired petitions for suspension to be filed at least 12 days before the 
effective date of the rates or other provisions to which they relate. An 
exception is provided when the provisions are filed on less than 30 days’ 
notice with Commission authority. In those circumstances, the protests 
are to be filed not less than 5 days before the effective date. Seven copies 
of the protest or reply are to be filed with the Commission, and one copy 
must be served simultaneously upon the publishing carrier or agent and 
the protest must so certify. A copy must also be served upon other 
persons known by protestant to be interested. 

In an emergency telegraphic protests are acceptable if received 
within the required time limits and comply with all other requirements 
of the rules relative to contents. When protest is made by telegram, 
a copy thereof must be immediately telegraphed to the respondent car- 
riers or their publishing agent and six copies must be mailed to the 
Commission. However, telegrams requesting suspension and stating 
that formal or written petition follows do not comply with the rules. 
The formal or written petition would also have to reach the Commission 
within the time limit prescribed to insure consideration. In other words, 
all representations, whether in telegraphic or written form, must reach 
the Commission within the time limits specified to meet the requirements 
of the Rules of Practice. 

The filing of replies to petitions for suspension is not only per- 
missible but desirable. However, it is not mandatory that a reply be 
filed. There is no time requirement under the rules within which they 
should be filed but in order to insure that they receive consideration 
they should reach the Commission at least three full work days prior 
to the effective date of the schedules in question. A reply to a reply 
is not permitted under Rule 1.23 of the Rules of Practice. 

In this connection it should be pointed out that in the absence of a 
reply, whether because one has not been filed, or is filed too late to be 
considered, action is taken by the Board of Suspension on basis of the 
record before it, and on basis of any other facts which the Board may 
be able to develop which have a bearing on the question of suspension. 


Initial Suspension Authority Delegated to Board 


Prior to December 1, 1952, the Board of Suspension was advisory 
only. It performed substantially the same functions then that it does 
today, except that it recommended to Division 2 the action that should 
be taken on each matter. The Board analyzed the protests and replies 
thereto, researched for data that may have a bearing on whether the 
protested provisions should be suspended, and reached a conclusion as 
to the action it believed should be taken. Official action, however, was 
by Division 2 and the Board made its recommendations to the Division. 

The volume of work increased to such an extent that the Commis- 
sion concluded that it would have to take advantage of the authorization 
in Section 17(2) of the Act and delegate this work to a board of em- 
ployees. The Commission may, under that section, delegate by order 











SEPTEMBER, 1960 1089 





any of its work, business, or functions to a board of three or more 
eligible employees. 

Accordingly, the Commission by order dated October 7, 1952, dele- 
gated to the Board of Suspension authority to act initially on questions 
of suspension by (1) declining to suspend, (2) entering an order of 
investigation, or (3) entering an order of investigation and suspension. 
The Commission, however, excepted from this delegation of authority 
and reserved to Division 2 for initial disposition the following types 
of cases: 


1. Protests relating to schedules filed in purported compliance with 
a decision or order of the Commission or a division thereof. 

2. Petitions or requests for suspension of proposed general increases 
in rates, fares, or charges for application throughout a rate terri- 
tory or region, or of wider scope. 

3. Any action in connection with suspensions to be taken during 
or after formal hearings or investigations. 


Certification and Appeal 


The Board is authorized to certify to the Division any matter which, 
in its judgment, should be passed upon initially by the Division. It 
may also institute investigations of effective rates and other provisions 
which are ancillary to a suspension matter. 

At the same time the Commission provided procedure for appeals 
from the actions of the Board. Division 2 was designated as the Ap- 
pellate Division for this purpose. The Division, therefore, acts initially 
on certain types of matters and in an appellate capacity with respect 
to appeals from the Board’s actions. 

In order to afford as much time as possible for appeals, the Board 
endeavors to act on each protested adjustment not later than 4:00 o’clock 
of the third work day before the effective date. As soon as action is 
taken, the Board immediately notifies the parties by letter or, upon re- 
quest, by telephone or wire at the expense of the party so requesting it. 

When the Board declines to suspend a protested adjustment, the 
rates automatically become effective on their purported effective date 
unless upon appeal and acting as an Appellate Division, Division 2 
suspends the schedules. Under Rule 1.200(c), of the General Rules 
of Practice, any protestant may appeal the no-suspension action of the 
Board and seek reconsideration by the Appellate Division. 

Such appeals must reach the Commission not later than 4:00 o’clock 
of the second work day prior to the effective date of the protested pro- 
visions. The filing of an appeal is a fairly simple matter but must be 
in writing—no verbal appeals or requests for suspension are entertained. 
Written or telegraphic communications requesting reconsideration are 
sufficient. Such requests must contain a prefatory statement that ‘‘This 
matter requires expedited handling under the Commission’s Special 
Rules of Practice.’’ The petitioner is required to give telegraphic notice 
or its equivalent of the appeal to the respondent. Since time will not 
permit the respondent to submit a reply to the appeal, the petitioner 
is not permitted to inject any new matter into the appeal but is expected 
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to rely on the information previously filed with the Suspension Board. 
The Appellate Division may sustain, reverse, or modify the action of 
the Board. 

When the Board votes to suspend the proposed provisions, it issues 
and serves upon the respondent carrier or its agent an order instituting 
an investigation in an I. & S. Proceeding and suspending the operation 
of the schedules for a period not exceeding seven months. This order 
also prohibits any change in the suspended matter or in the matter 
sought to be changed thereby, without special permission of the Com- 
mission. 

The service of suspension orders upon an attorney in fact of a 
earrier who has filed the tariff or schedule in behalf of the carrier is 
deemed to be due and sufficient service upon the carrier under section 
16(5) and other comparable sections of the Act. Likewise, service of 
the suspension of a joint rate on the carrier who filed the tariff is suffi- 
cient to bind all carriers parties to the rate. The service may be made 
by mail. 


Petition for Vacation of Suspension Order 


An order of suspension issued by the Board is likewise subject to 
appeal and reconsideration by the Appellate Division. The appeal in 
such instances is usually referred to as a petition for vacation of the 
order. Such a petition may be filed by any interested party within 
20 days after the service of the suspension order (Rule 1.200(b) of the 
Rules of Practice). The protestants also have 20 days after the filing 
of such a petition to file a reply thereto but if the facts stated in the 
petition disclose a need for accelerated action, it may be taken before 
expiration of the time allowed for filing replies. (Rule 1.200(b) as 
revised February 1, 1960). 

Petitions for vacation of a suspension order issued by the Board are 
referred to the Appellate Division for action. The Board analyzes the 
petition and replies thereto and submits a memorandum of the facts 
and contentions of the parties, along with its recommendation, to the 
Division. The Division is also furnished with copies of the petition and 
reply, as well as the protest and replies thereto and other pertinent 
papers. If the division votes to vacate the order and discontinue the 
proceeding or to vacate the suspension and continue the investigation, 
the matter is referred back to the Board for promulgation and service 
of an order carrying out the Division’s action. On the other hand, 
if the Division votes not to vacate the order, an appropriate denial 
order is prepared by the Board, and the matter proceeds to hearing 
unless the respondent with appropriate Commission authority with- 
draws and cancels the suspended matter. 

If the Appellate Division denies a petition for vacation of a sus- 
pension order entered by the Board, the Commission will not entertain 
a further petition for reconsideration by the same party upon substan- 
tially the same grounds. In the event, however, that the Appellate 
Division reverses, changes, or modifies the action of the Board, a 
further petition may be filed by any party adversely affected by the 
Appellate Division’s action. Such a petition will be considered and dis- 
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posed of by the same Appellate Division. Petitions for reconsidera- 
tion of actions of Appellate Division 2 reversing the Board and sus- 
pending schedules are processed by the Bureau of Rates and Practices. 
In those situations that Bureau acts in an advisory capacity and sub- 
mits the matter, along with its recommendations, to the Appellate Divi- 
sion for disposition. 

In those instances where Division 2 acts initially—that is the types 
of cases reserved to the Division as I mentioned previously and those 
certified by the Board—the procedures are the same as when the Board 
acts initially. In these instances, however, the Board after analyzing 
the protests, replies, and other pertinent data, submits the matter to the 
Division with a recommendation as to the action to be taken. Copies of 
the protests and statements of all other parties are circulated with the 
memorandum to each member of the Division. After the Division acts, 
the matters are referred back to the Board where the orders or other 
necessary steps are taken to give effect to the action of the Division. 


Petition for Reconsideration of Division Action 


An appeal may also be taken from the initial action of the Divisione 
If the Division declines to suspend, a petition for reconsideration is 
acted upon by the Commission if time permits. When the Division 
acting initially suspends and orders an investigation, the petition for 
vacation of the order is processed by the Bureau of Rates and Prac- 
tices. It prepares a memorandum containing a discussion of the facts 
and issues presented by the petitions and replies. This memorandum 
containing the Bureau’s recommendation and accompanied by copies of 
the petitions, replies, and other pertinent data, is submitted to Division 
2 for action. If the Division does not grant the petition, copies of the 
memorandum and accompanying papers are circulated to the entire 
Commission for consideration and final action. 


Particularity Needed in Preparation of Pleadings 


A discussion of procedure before the Board of Suspension would 
not be complete without some mention of the preparation of protests 
and replies thereto. I urge you as possible protestants, therefore, to 
make your protests as full and complete as possible. General allega- 
tions of unlawfulness without supporting facts and argument showing 
the respects in which the protestant believes the rates are unlawful, are 
of no help to the Board. Such allegations should be supported by 
factual data. 

A protest should also identify with particularity the exact provi- 
sions which it seeks to have suspended. Frequently protests are so 
vague in this respect that they could be construed as directed to the 
entire tariff, supplement, or item when the protestant presumably was 
interested in only a portion of the cited matter. 

The protestant is also required by the rules to identify with par- 
ticularity the present provisions which would be superseded by the 
protested matter, by giving reference to the tariff or schedules and the 
specific provisions thereof. Our staff is frequently unable in the limited 
time available to check out and verify the present rate so as to deter- 
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mine the extent of the change in rates or the nature and effect of 
changes in conditions or other provisions. It would assist our staff 
and be in the interest of the protestant to show in the protest a com- 
parison of the present and proposed rates, with full and complete 
tariff authority. 

A carrier protestant should also show its own rates and the tariff 
authority therefor, especially when the allegation is that the proposed 
rate will divert traffic from the protestant or constitute a destructive 
competitive practice contrary to the National Transportation Policy. 

It is also in the interest of the proponent carrier or carriers to file 
promptly a full and complete reply to the protest. All allegations of 
the protest should be answered and supported by factual or other data 
upon which the respondent relies in justification of the proposed rates. 
If the proposal is claimed to be compelled by competition, specific ref- 
erence should be made by name and I. C. C. number to the publication 
containing the competitive rates sought to be met. Information relat- 
ing to the movement of the traffic should also be furnished if available. 

Let me also suggest that you request the Board to advise you by 
collect wire or telephone of its action if there is any possibility of your 
appealing a no-suspend action of the Board. Unless this is done, the 
Board, as previously indicated, advises the parties by letter of the 
action. Because of time limitations this does not usually afford suffi- 
cient time for taking an appeal. The Commission, however, cannot 
assume the cost of advising the parties by long distance calls or tele- 
grams, but will be glad to advise anyone by these means who requests it 
and is willing to assume the cost thereof. 

In conclusion I should like to urge you to follow the suggestion 
I made. All too frequently the Board and the Division are required 
to act on an incomplete, vague and unconvincing record when if the 
facts had been presented fully and completely, an entirely different 
result may have obtained. Your cooperation, therefore, in making your 
protests and replies full and complete will not only promote your own 
interest but will assist the Commission in a better administration of 
our suspension powers. 

Thank you. 


Questions and Answers 


Mr. Macdonald: We have about half an hour for questions, and I 
see we have got quite a number of them ready. If there are any further 
questions, you can pass them up to the panel. 

Jim Bistline, of Southern Railway, has a question for Commis- 
sioner Murphy. 

Question: When the entire Commission hears oral argument on a 
ease of national importance, does the Commission have a conference on 
it before it refers it to a staff examiner or reviewer to write the decision 
or does the Commission decide it on principle and then have the decision 
written ? 

Commissioner Murphy: The answer is that in many instances, im- 
mediately after oral argument, the Commission does hold a conference 
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on the matter which has just been argued. There are instances where, 
as a result of the conference, the Commission wishes to have all the facts 
before it in a draft of final report before making up its mind, or it may 
reach tentative conclusions and require the preparation of a report 
accordingly, but, of course, subject to further study by each Commis- 
sioner when the Commission makes the final decision. 

Mr. Macdonald: Mr. C. E. Larsen (Chicago, Burlington & Quincy 
Railroad, Chicago, Illinois) has a question for Commissioner Freas. 

Question: How recently were the field studies made which form the 
basis for the unit costs now reflected in the Rail Form A cost tables or 
scales? 

Commissioner Freas: That question I cannot answer categorically. 
The studies which have produced those formulae were made quite a 
while ago, but our Cost Finding Section continually is accumulating 
information either through special studies or through data that it 
obtains in the form of records and is trying to keep those studies on a 
current basis. Precisely on what experience the original study was 
made, I cannot say. I think I did mention in my comments that the 
formulae are so set up that if, for example, a study is made on the 
basis of 1958 costs, it is a relatively simple matter to adjust them to 
bring them up-to-date by adding or subtracting, as the circumstances 
may be, to take care of increases or decreases in cost. 

Mr. Macdonald: Erle Zoll, of the Illinois Central, has a question 
for Mr. Cox. 

Question: Of what value does the Suspension Board regard con- 
ferences between it and protestants or respondents before the Board 
acts? How should they be arranged for? 

Mr. Cox: Of course, it is difficult for me to speak for the Board 
since I am not a member but I would say that it is not too favorably 
impressed with conferences. If the pleadings are deficient in some 
respect and it is deemed advisable that there be a conference, I am sure 
the Board would be glad to hold one provided all parties are present. 
The trouble with conferences is that no record is made of what is said 
and the Board really ought to be deciding the case on the basis of the 
pleadings before it—the protests and replies thereto. And the Division 
is particularly at a disadvantage if there is an appeal from the action 
of the Board because the Division has not been in on the conference. 
However, the Board does hold conferences when it is requested to do 
so, but it does so only if all interested parties have been afforded an 
opportunity to be present. 

I do not know whether that answers the question or not. 

Mr. Macdonald: Mr. W. W. Blackledge of the Oklahoma Depart- 
ment of Commerce and Industry, has a question for Commissioner 
Murphy on policy determination. 

Question: Has the Commission established any policies designed to 
increase the value of its reports as long-term precedents? "Would not 
such action eventually reduce the Commission’s workload? 

Commissioner Murphy: Yes, the Commission has established some 
policies, as I understand the question, designed to increase the value of 
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its reports, and this is a continuing process. Perhaps they are not show- 
ing up as much as they should. We are not satisfied, but we are con- 
tinually studying this matter. 

Mr. Macdonald: Mr Wildman (William Y. Wildman, Chicago, Illi- 
nois) has a question for Commissioner F reas. 

Question: In strictly Fourth Section cases, where competition be- 
tween water carriers and rail carriers is involved, is a showing of rela- 
tive costs essential to a determination of the issues? 

Commissioner Freas: Well, whenever one form of transportation 
requests relief from the Fourth Section provisions, as pointed out by 
the Commission in the Trans-Continental Cases back in 1922, one of 
the first questions is whether or not the rate is compensatory. If that 
rate is compensatory and if there is competition at the more distant 
point that does not exist at the intermediate points, I do not at the 
moment see where relative costs would enter into the picture. I think 
it is, of course, desirable to know the cost via the other form of trans- 
portation in order to throw light upon the competitive necessity for 
the proposed rate but, if I understand this question correctly, I do not 
believe that relative costs as such are absolutely essential beyond the 
extent I have indicated. 

Mr. Macdonald: Paul Mills of Producers Grain Corporation, has a 
question for Mr. Cox. 

Question: Your time schedule for filing an appeal for reconsidera- 
tion literally means appellant must physically be in Washington, D. C., 
otherwise he cannot comply with the time schedule. Is this fair for 
small shippers? 

Mr. Cox: Of course, I do not agree that that is so at all. As I 
pointed out, telegraphic appeals are acceptable, and additional evidence 
is not permitted, so that all one needs to do is wire the Commission and 
ask for reconsideration of the action of the Board which has to be on 
the basis of the record that has already been made. 

Now, it is true in appeals in suspension matters of every kind, we 
are faced with a time limit, but there is no alternative to that. Sched- 
ules are required by law to be filed on not less than 30 days’ notice, 
and most of them give barely the 30 days’ notice. In order to have some 
time within which to permit protestant to analyze schedules and decide 
whether or not they want to file a protest, the Commission’s rules allow 
approximately 18 days of the 30 in which the schedules are required to 
be filed. The Commission does that by requiring that protests be filed 
not less than 12 days before the effective date. During that 12-day 
period, the respondent is usually notified of the filing of the protest and 
given an opportunity to file a reply; our staff has to analyze the situa- 
tion, check rates and decisions of the Commission for precedents, gen- 
erally analyze the situation, and then act. The time schedule is such, 
not by choice, but by the very nature of things, as more time cannot 
be allowed. But I do not agree that it favors the large shipper or is to 
the disadvantage of the small shipper, because telegraphic protests will 
do. 

The key there probably is the lack of notification of the Board’s 
action in time, but as I pointed out that, too, can be overcome by asking 
the Board in the protest, or by any other means, to notify the party 
by wire or long distance telephone collect as soon as the Board acts. 
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Now, the Board endeavors to act not later than 4:00 o’clock on the 
third work day prior to the effective date and, if a wire is sent immedi- 
ately, that would give one full day in which a protestant may get a wire 
back to the Commission. But in any event, I do not see how that time 
schedule can be remedied in any way. 

Mr. Macdonald: There is a supplement to that, a question from Ed 
Byars of Fort Worth. 

Question: Mr. Cox, I think you said six copies of a wire requesting 
— must be furnished the Board the same day. How may that 

e done? 

Mr. Coz: I think I was misunderstood there. Rule 1.42(b) of the 
Rules of Practice, provides, that six copies of the telegram should be 
immediately mailed by the protestants to the Commission at Washing- 
ton. Of course, that only applies in instances where the protest is by 
wire. 
Mr. Macdonald: Question for Commissioner Freas from James K. 
Knudson (Eisen & Knudson, Washington, D. C.). 

Question: Presenting cost evidence in I. C. C. cases is an extremely 
costly matter. Have you any suggestions as to how Commission formu- 
lae may be utilized by practitioners to reduce this cost? 

Commissioner Freas: That is a difficult question. Of course, the 
formulae are prepared and used now. It is a matter of filling them in, 
and that is done either with information previously acquired, as in the 
ease of our cost section studies under certain conditions, or with the 
information that has to be worked up at the particular time. Now, it is 
the respondent, or the one concerning whose operation the cost formula 
is constructed, who is in possession of that information and is in the 
position to know how it can best be drawn from the records, or how the 
records can be set up so that it will be more readily available. This 
information is primarily within the knowledge and control of the car- 
rier. But I think that a lot in that respect can be done by having the 
various carriers or parties interested in these cost determinations confer 
with our cost people, furnish to them information that can be used in 
general cases, as a starting point, and then simply supplement that as 
the particular case requires. 

I have no definite and specific suggestion right at the moment. 
It is a matter that is costly and burdensome, but I am afraid in some re- 
spects it is comparable to preparing your income tax. Either you have 
to find out a way to do it yourself or else you have to put up with 
some of the expense involved. I am sure our cost people, and the Com- 
mission as a whole, are only too ready to cooperate in considering that 
problem and working to the end of reducing it, because if we can reduce 
the costs, we are the ones who will benefit by getting better records. 

Mr. Macdonald: Question for Commissioner Murphy from James 
M. Souby, Jr. 

Question: In my experience delay in disposition of cases has arisen 
out of time allowed for the reply to a petition for reconsideration 
whether or not the petition is frivolous. Would it be practicable to 
make the reply not entertainable unless specifically called for by a notice 
or order issued by the Commission? Would not the Commission there- 
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by weed out, i.e., screen out the unmeritorious petitions and relieve 
practitioners from the necessity of preparing the reply? 

Commissioner Murphy: In my opinion that would have to be 
answered in the negative because, to require the Commission to issue 
such notice would consume more time than to permit the lapse of time 
within which the answer must be filed. I might refer back to what I had 
to say in the original statement, that we do have a provision which obli- 
gates the practitioner filing such a petition to make certain that it is not 
being filed for the purpose of delay. Perhaps the Commission should be- 
gin taking action in such instances, but I do not believe the procedure sug- 
gested in the question would conserve time but would actually consume 
more time and place an additional duty upon the Commission to pass on 
whether the petition was frivolous or not, and then notify the parties 
of its findings in that respect, and afford an opportunity to reply to an 
acceptable petition. 

Mr. Macdonald: Commissioner Freas is getting a number of chest- 
nuts this morning and here is another one. This is from Alex E. 
Berendt, the College of Advanced Traffic. 

Question: Since the cost of service factor has become so important 
due to intercarrier competition—is the value of the service factor no 
longer of importance, i.e., has it become strictly academic? 

Commissioner Freas: The answer is that the value of service factor 
is of importance. It has not become academic. It is not as important 
relatively as it was some years ago, but it is certainly important today, 
and it is considered in all appropriate cases. 

Now, I might just add that the reason for that change is not 
brought about by a change in the thinking of the Commission or any 
group of people; it is brought about by the change in circumstances. 
When we had a substantial monoply in transportation, either among 
regulated forms, I mean only one regulated form, or where we had a 
number of regulated forms, the value of service principle could be 
used to better advantage. However, when you have the competition we 
have now, both with regulated carriers and proprietary hauling and 
with some illegal hauling, rates have to more nearly approach cost 
than they did before, but certainly value of service is still an important 
consideration. 

Mr. Macdonald: I am happy to say that I feel my reaction to that 
is the same as Mr. Berendt’s. I am not academically involved in this, 
but I do represent motor carriers. We have two more questions for 
Mr. Cox. This one is from James K. Knudson. 

Question: Does the Suspension Board generally seek advice from 
the cost section in its suspension proceedings? If not, why not? 

I believe that Mr. Commissioner Freas stated that that was the fact 

Now, the second question for Mr. Cox is from Mr. Edgar Vanne- 
= Jr. (Chicago & North Western Railway Company, Chicago, IIli- 
nois). 

Question: Although the rules of practice do not permit a reply to a 
reply, many practitioners file them before the Board of Suspension. 
Does the Board consider a reply to a reply? 





i i ai i 





SEPTEMBER, 1960 1097 





Mr. Cox: There, again, the question is predicated on what the 
Board does and, as I said before, I do not think I can speak definitely 
and specifically for the Board. I also question, too, that there are very 
many replies to replies filed with the Board. In any event, it is my im- 
pression that the Board does not pay much attention to them. As a 
practical matter, replies to replies probably are received by the Board 
after it has acted because of the time schedule we mentioned previously. 

Commissioner Freas: Mr. Macdonald, may I supplement that? 

Like Mr. Cox, I am not on the Suspension Board and all I can say 
is what I believe it does, but the same question might be raised as to 
Division 2, which acts initially in some cases, or in all other cases on 
appeal. The Division very definitely will not consider a reply to a reply 
and, judging from the records and my close contact with the Suspension 
Board, I think I am very safe in saying that the Board does not con- 
sider them either. 

Mr. Macdonald: Would you stay here a minute? While we are on 
that subject, we have another question from Mr. Edgar Vanneman, Jr. 
for Commissioner Freas. 

Question: The Commission from time to time uses a cost theory in 
its report not contended for by any of the parties and not in the evi- 
dence. Are not the parties deprived of their right of cross-examination 
in such cases, or are not cost theories evidentiary ? 

Commissioner Freas: I do not believe I am in a position to answer 
that unless I have the facts upon which that question is premised. I do 
not know and I cannot identify in my mind instances where the Com- 
mission uses a cost theory not contended for in the record. It might 
throw out a lot of theories that are contended for in the record as, for 
example, the theory of added traffic that I mentioned a little while ago 
and it analyzes the information that is presented, but I am not aware of 
the Commission’s using cost theories that are foreign to the record. 

Mr. Macdonald: A question for Commissioner Murphy from Mr. 
Walter B. Knorst (International Minerals & Chemical Corporation, 
Skokie, Illinois), a two-part question. 

Question: Does the Commission have direct authority to discipline 
an examiner or must it take action through other channels? If through 
other channels, do they find this a handicap in controlling the quality 
of the examiner’s work? 

Mr. Macdonald: I would like to ask Mr. Knorst, as a preliminary 
question, whether this refers in the sense of discipline to control cf 
quality or whether he is getting into the field of our next panel dis- 
eussion, which is the relationships between practitioners and examiners, 
for example? 

Mr. Knorst: No, I don’t, Mr. Macdonald. Supposing the examiner 
has taken an exorbitantly long time in getting out his report, can the 
Commissioner go in there and shake it loose or is he impotent in that 
respect ? 

Commissioner Murphy: I do not feel that the Commission can tell 
a hearing examiner in the average case that he has to write a report in a 
given time period. Certainly, the Commission can inquire as to the 
status of a particular proceeding, but we would not predetermine how 
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long it should take to write a report in the average case. Of course, 
some are much more difficult than others. I do not feel that we have 
any real difficulty along this line. Our examiners, I would say, are all 
high-type men and I believe they generally give a good account of 
themselves in performing their duties. Of course, there are times when 
it appears that we possibly might have a little dragging, but, generally 
speaking, that is not a difficult problem. 

Mr. Macdonald: Another question from Mr. Knudson. I thought 
he knew all these answers, but he has most of the questions. 

Question: What percent of cases is handled by notation voting? 
What percent of cases is disposed of after oral argument? 

Commissioner Murphy: Mr. Knudson, I cannot give you the per- 
centage ; however, I would say this, that by far the majority of the cases 
is disposed of by notation voting, yet I would not estimate on a per- 
centage basis. As to what percent of the cases is disposed of after oral 
argument, that is a small percentage of the total. As mentioned in my 
statement, the number of cases in which oral argument is heard is very 
limited. 

Mr. Macdonald: Question for Mr. Cox from Mr. Louis A. Schwartz 
(New Orleans, Louisiana) who is, I am afraid, riding his hobby. 

Question: Would you say the Suspension Board is disposed to rely 
more upon competitive (alleged) justification of the respective modes of 
transportation than the effect of the protested rates on ports and com- 
munities under section 3(1) of the Act? 

Mr. Cox: I am afraid I cannot even attempt to answer that. 

Mr. Macdonald: Would anyone else like to take a chance at that? 

It has been pointed out that we do not actually have a member of 
the Board of Suspension on our panel so, I think in order to get an 
answer to that, we will have to get one of the actual members down for 
our next discussion. 

Mr. Schwartz: All right. 

Mr. Macdonald: This question is from Mr. John F. Donelan (Pope, 
Ballard & Loos, Washington, D. C.) to Mr. Cox. 

Question: What remedy exists when a protestant fails to serve a 
copy of its protest upon parties, other than the publishing carriers, 
when such parties actually have a substantial interest in the protest 
and the matter involved ? 

Mr. Coz: Well, I do not know of any remedy that is provided. 
I would say that, if the matter were brought to the Board’s attention. 
it would take steps to see that a copy is furnished but there, again, 
you have the time element involved. I guess we have to depend pretty 
much upon the protestants. That, too, is a subject in which the pro- 
testant can very well excuse himself and say ‘‘ Well, I did not know 
these other parties were interested in the matter.’’ But I do not know 
of any actual existing remedy except trying to get them to comply with 
the rule. 

Mr. Macdonald: Question for Commissioner Murphy from John 
Donelan (Washington, D. C.). 

Question: Please describe more fully the nonhearing examiners, 
their selection, required background and training and the difference in 
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the status and duties as between hearing and nonhearing examiners. 

Commissioner Murphy: We have different types of nonhearing 
examiners. Now, I am speaking strictly of the ones that are attorneys. 
The nonhearing examiners, to which I referred in my discussion, who 
serve on the Commission staff as well as in the respective bureaus, are all 
attorneys. Their experience varies, but, as they develop in experience, 
they advance in grade; the same thing is true as to the hearing exami- 
ners. I think one of the distinctions would be that the hearing examiner 
is further advanced in grade at the time he begins as a hearing exami- 
ner, which certainly reflects the background and experience he has had. 
In other words, we do not start a hearing examiner in Grade 7 or 9. 
He must be more experienced in legal work than the nonhearing exami- 
ner. We have quite a few nonhearing examiners who, based on experi- 
ence and service, are qualified and eligible to and do become hearing 
examiners. 

I do not know if that answers your question, but there is a distine- 
tion between the two especially as to the grade level at which they begin. 

Mr. Macdonald: Gentlemen, that concludes the amount of time we 
have available for this subject. I would like to say that the remarks 
which the panel members give are submitted to them for editing in con- 
nection with their preparation for printing in the Journal, and we will 
submit those questions which have not been answered here to the mem- 
bers of the panel for any additional comments that they may wish to 
make, either in that way or perhaps in some other way. 

Thank you very much. 

President Flint: Mr. Moderator, thank you very much, and thank 
all of you gentlemen on the panel. 
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University, Stanford, California, 1960. $4.75. 


Reviewed by Wiuu1am L. Buss t 


Transportation developments—past, present and future—are enter- 
tainingly set forth in this comparatively brief volume which proves that 
good things, indeed, do come in small packages. This book is a rare 
combination of authoritative expression, timeliness and diversified sub- 
ject material. 

Individual subjects in the book summarize the remarks expressed 
by a variety of speakers at the 14th Annual Convention of the National 
Defense Transportation Association in Seattle in 1959 and at the Stan- 
ford University 1959 Transportation Management Program of the 
Graduate School of Business. Editor Karl M. Ruppenthal, the Program 
Director, concisely sums up the subject in a letter to one of the con- 
tributors, wherein he states, ‘‘I have always regretted the fact that the 
words of many excellent speakers were heard only by the people who 
were fortunate enough to be in their immediate audience. It seemed 
to me that a publication based on their remarks could make it possible 
for thousands of other people to have the benefit of their words.’’ Many 
will share this view. 

Here are the thoughts of the military, the industrialist, the carrier 
executive and the educator and others of diversified and comparable 
stature. 

Railroad consolidations are high in the news these days. The book’s 
longest article, ‘‘Why Consolidation?’’ is a factual, engrossing review. 
From the basic concept of consolidation, what it has to offer today, 
historical developments, obstacles, benefits, the specific problem and a 
proposed solution, this article is most comprehensive in treatment and, 
as previously stated, most timely. 

Water transportation receives its share of attention in three excel- 
lent articles by officials outstanding in this field. 

Management’s role in the country’s survival is developed in the 
remarks of a group of prominent national authorities. 

Military transportation comes in for its share of factual contribution 
in articles by high-ranking military officers and others interested in this 
important phase of the Nation’s industry and defense. 

Included in the book is a paper which discusses regulation and the 
reasons therefor. Another tells of the traffic manager’s role in the 
Transport Revolution. 

The National Defense Transportation Association is dedicated to 
furthering a sound transportation system, adequate for the Nation’s 





* Director, Transportation Management Program, Graduate School of Business, 
Stanford University. 


+ Northern Traffic Representative, Standard Oil Company of California, 
Portland, Oregon. 
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civil and military needs; Stanford University is concerned with the 
development of broad perspective that will enable transportation execu- 
tives to appreciate the challenge of the continuing transportation revolu- 
tion and the problems it will bring. With all forms of transportation 
represented in this volume, one cannot sense any ‘‘battle lines’’; compe- 
tition, yes, but as stated in one paper, we should concentrate on healthy 
and dynamic competition and get away from the negative adjectives, 
‘‘ynfair, cutthroat, wasteful and destructive.’’ This book brings us a 
constructive merger of transportation in all its forms and management; 
it makes for excellent reading. 





32nd ANNUAL MEETING AT THE DENVER HILTON HOTEL, MAY 25-26, 1961 


The Executive Committee has selected Thursday and Friday, May 
25-26, 1961, for the 32nd Annual Meeting of the Association of Interstate 
Commerce Commission Practitioners. The meeting will be in Denver, 
Colorado, at The Denver Hilton Hotel. 





LIFE’S RECORDS CLOSED 
Harper A. Holt, 25 Broad Street, New York 4, N. Y. (July 8, 1960). 


John J. O’Connor, 423 Washington Building, Washington 5, D. C. 








News of Interest to Practitioners 


Congressional Activities 


Public Law 86-615 Providing ‘‘Grandfather”’ Rights for Certain Alaskan and 
Hawaiian Carriers 


S. 1509, now Public Law 86-615, 86th Congress, was signed by Presi- 
dent Eisenhower July 12, 1960. This bill designates August 26, 1958 
as the ‘‘grandfather’’ date for three types of operations: (1) certain 
motor carriers and freight forwarders operating in interstate or foreign 
commerce within Alaska and between Alaska and the other states; (2) 
certain freight forwarders operating in interstate and foreign commerce 
within Hawaii and between Hawaii and the other states, and (3) certain 
water carriers operating within Alaska. 


Federal Code of Administrative Practice 


S. 3795, a bill to prescribe a Federal Code of Administrative Prac- 
tice, was introduced by Senator Everett McKinley Dirksen (R.-IIl.) 
on July 1, 1960, for himself, Senator Wiley and Senator Hruska. This 
designates a Federal Code of Administrative Practice to govern adminis- 
trative proceedings of departments and agencies. In introducing the bill, 
Senator Dirksen indicated that, since the earlier bill introduced by him, 
S. 2849, prescribing a Federal Code of Administrative Practice, a num- 
ber of excellent suggestions have been received and they have been 
incorporated, along with the basic text of S. 2849, in this new bill. 
S. 3795 has been referred to the Committee on the Judiciary. 


H. R. 12731, Independent Regulatory Agencies Act of 1960 


Representative Oren Harris, Democrat of Arkansas, on June 20, 
1960, introduced a bill, H. R. 12731, to regulate standards of conduct 
and prevent improper influence in matters coming before the Interstate 
Commerce Commission and other Federal regulatory agencies. The bill 
was referred to the Committee on Interstate and Foreign Commerce and, 
on June 22, 1960, was reported favorably by the Committee. 


Pending Legislation Relating to Status of Hearing Examiners 


A number of legislative proposals affecting the status of hearing 
examiners are currently receiving or are to receive attention in the 
Congress. At press time the Government Activities Subcommittee of the 
Committee on Government Operations, House of Representatives, had 
scheduled a hearing on August 25, 1960, to examine the use by the Civil 
Service Commission of the selective certification method of appointing 
hearing examiners in the Interstate Commerce Commission and certain 
other agencies. For several years the Interstate Commerce Commission 
has had a requirement of one year’s transportation experience to qualify 
for hearing examiner positions and is seeking a change to a three-year 
requirement. Also of current interest is a proposal of the Section of 
Administrative Law of the American Bar Association, which was to be 
presented to the House of Delegates during the annual meeting of the 
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American Bar Association in August, proposing an increase in the per 
diem allowance for travel from $12.00 to $15.00 for each day in travel 
status. 

The third matter of general interest is a series of proposals with 
respect to improving the grade and compensation of hearing examiners. 
One such proposal represented by a number of bills introduced in the 
86th Congress relating to various individual agencies would increase the 
grade of all hearing examiners to the GS-18 or ‘‘Supergrade’’ level. 
In the past, Supergrades have not been available for hearing examiners 
because Congress has only authorized a limited number of Supergrades 
and, within the limitations imposed by Congress, the Civil Service Com- 
mission has not felt that it could make any of these Supergrades avail- 
able for hearing examiners, in view of the number of hearing examiners 
—approximately 400—potentially eligible. In another proposal sub- 
mitted as H. R. 11669, Section II of the Administrative Procedure Act 
(5 U. S. C. 1010) would be amended to establish two grades of hearing 
examiners. The Executive Committee of the Association of I. C. C. 
Practitioners, while having in the past gone on record as favoring im- 
provement in the status of hearing examiners, has not yet had an oppor- 
tunity to consider and formulate recommendations with respect to these 
various proposals. The following editorial which appeared in the 
Washington (D. C.) Post on August 18, 1960, will be of interest: 


Supergrades for Examwmers 


In view of the furor over the defects of regulatory agencies, 
it is regrettable that a rudimentary reform measure has been lost 
in the congressional mills. This is a proposal to bring the hearing 
examiners in key agencies into the civil service supergrade rating. 
The 200 or so examiners who are involved are the backbone of the 
regulatory system. These career public servants preside over hear- 
ings which can play a decisive part in subsequent commission action 
in eases affecting all consumers. Because of the increasing com- 
plexity of regulatory procedures, a competent examiner must bring 
judicial fairness and extensive legal scholarship to his task. 

If the Government is to recruit—and keep—the ablest legal 
talent, salary levels ought to reflect the examiner’s position near the 
summit of the career service. More supergrade ratings (which 
would bring the salaries to about $18,500) are needed for examiners 
who now receive a maximum of about $14,000. The American Bar 
Association, and the chairmen of four major regulatory agencies, 
support the increase. Rep. Oren Harris, who has been investigating 
the needs of the agencies, has warmly endorsed the proposal. 

Bills which would effect the change are lost in two House com- 
mittees and there seems little hope for action in the present short 
session. If such action is not now feasible, the very least that should 
be done is to hold hearings on pending measures so as to clear the 
way for adoption next January. 
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Interstate Commerce Commission 
Annual Report Forms C and E—Revised Motor Carrier—Approved By 1. C. C. 


Revised and simplified motor carrier annual report Forms C and E, 
filed by Class III motor carriers of property and Classes II and III 
motor carriers of passengers, were approved by division 2, the Inter- 
state Commerce Commission has announced. 

The reporting task for more than 15,000 carriers, in making their 
1960 annual reports to the Commission, will be simplified by these new 
one-page forms. Previously, these carriers submitted four-page forms 
in reporting a total of about one billion dollars yearly in gross operating 
revenues. 

The revised report forms include only items of the present forms 
necessary to meet minimal Commission needs for information from these 
carriers: Identification of carrier with his Commission authority; type 
of organization and operation; operating revenues and expenses for 
current year; brief intercity operating date; and simple inventory of 
revenue equipment owned and leased as of close of year. The following 
is information no longer required: Indication of area of motor carrier 
operation by states; details as to commodities hauled; net revenues from 
nonmotor carrier business; withdrawals by owners; employee and wage 
data; cost of equipment and detailed inventory and information of 
various types of revenue equipment; and balance sheet statement and 
income statement required of carriers with revenue of $50,000 or more. 

The Commission expects to have these new forms available late 
this year. 


Bureau of Traffic Appointments 


Two appointments announced by the Interstate Commerce Commis- 
sion in the Bureau of Traffic became effective August 1, 1960. Herbert 
E. Warren is now a Member of the Board of Suspension, succeeding 
Henry D. Ludwig who recently retired, and Merlin J. Daste assumed 
responsibility as Chief of the Special Permission Branch. 

Formerly Chief, Special Permission Branch, Mr. Warren was more 
recently a temporary member of the Board of Suspension. He joined 
the Commission in 1937 after holding positions in the rail and water 
carrier industries. 

Mr. Daste was formerly chief report writer for the Board of Suspen- 
sion and began his Interstate Commerce Commission work in 1946 after 
operating a freight traffic bureau in his native city of New Orleans. 


Lawrence E. Laing Appointment to Temporary Authorities Board 


Lawrence E. Laing, serving in an acting capacity, was named a 
Member of the Temporary Authorities Board, Bureau of Operating 
Rights, on May 25, 1960. 

Otto F. Lehnert continues as Chairman of the Temporary Authori- 
ties Board and Samuel C. Shoup as a Member. 
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Retirement of Twelve I. C. C. Employees 


The Interstate Commerce Commission has announced the retire- 
ment of twelve employees, nine from the Washington, D. C. area and 
three from other areas. They are: 


Joseph W. Clarke—Bureau of Motor Carriers 


Mr. Joseph W. Clarke, District Supervisor, Bureau of Motor Car- 
riers, 955 South Columbus Street, Arlington, Virginia, served in the 
U. S. Navy during World War I and later operated a trucking business 
in Baltimore prior to joining the Commission twenty-four years ago. 


Mrs. Florence A. Gobbett—Bureau of Accounts 


Mrs. Florence A. Gobbett, Secretary, Bureau of Accounts, 2800 
Upshur Street, Mount Rainier, Maryland, with the Commission since 
1954, previously served with the D. C. Government and other U. S. 
Government departments. 


Mrs. Phoebe L. Helt—Bureau of Traffic 


Mrs. Phoebe L. Helt, Chief of the Public Tariff File Branch, Bureau 
of Traffic, 5200 North Capitol Street, Washington, D. C., joined the 
Commission after service with the War and Navy Departments. 


Claude E. Kissinger—Bureau of Safety and Service 


Mr. Claude E. Kissinger, Supervising Mechanical Engineer, Section 
of Locomotive Inspection, Bureau of Safety and Service, 1244 Crest- 
haven Drive, Silver Spring, Maryland, has been with I. C. C. since 1937. 
Earlier he was with the National Advisory Committee for Aeronautics 
for ten years and employed in the railroad industry. 


Robert E. Long—Bureau of Accounts 


Mr. Robert E. Long, Appraiser, Bureau of Accounts, 3415 38th 
Street, N. W., Washington, D. C., an Army veteran of World War I, 
has completed over thirty years of service with the Commission, several 
of which were in I. C. C. offices in Texas and Missouri. 


Henry D. Ludwig—Bureau of Traffic 


Mr. Henry D. Ludwig, Bureau of Traffic, 309 South Payne Street, 
Fairfax, Virginia, has been with the Commission since 1929. A member 
of the Board of Suspension for nearly five years, after earlier service 
as Chief Report Writer, he is retiring with thirty-three years of Federal 
service. 


Walter B. Potts—Bureau of Motor Carriers 


Mr. Walter B. Potts, Insurance Examiner Supervisor, Bureau of 
Motor Carriers, 6400 Stratford Road, Chevy Chase, Maryland, has been 
with the Commission since 1924 and is retiring with over forty-two years 
of Government service. 
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John P. Simpson—Bureau of Traffic 


Mr. John P. Simpson, Report Writer, 114-D Ames Road, Silver 
Spring, Maryland, has served continuously in the Bureau of Traffic since 
1927 except for a five-year period with the Office of Price Administra- 
tion. He retires with over thirty-nine years of Federal service. 


William G. Wells—Bureau of Transport Economics and Statistics 


Mr. William G. Wells, Assistant to the Director, Bureau of Trans- 
port Economies and Statistics, 300 The Parkway, Virginia Hills, Alex- 
andria, Virginia, was employed by the Commission in 1929 and has 
served continuously in his present bureau since that time. A Navy 
veteran of World War I, Mr. Wells retires with over thirty-four years 
of Federal service. 


Three I. C. C. employees in other areas also retiring include: 


Howard S. Beale—Bureau of Accounts 


Mr. Howard S. Beale, Bureau of Accounts, has been in the San 
Francisco, California, Office. An Army veteran of World War I, Mr. 
Beale joined that office in 1930. 


James E. Friend—Bureau of Safety and Service 


Mr. James E. Friend, Zone Supervisor, Bureau of Safety and Serv- 
ice, Fort Worth, Texas, Office, was an Army veteran of World War I. 
He served in the Memphis, Tennessee, Office and was Assistant Director 
of Locomotive Inspection in Washington, D. C., prior to his last 
assignment. 


John M. Ganley—Bureau of Motor Carriers 


Mr. John M. Ganley retired as District Supervisor, Minneapolis, 
Minnesota, Office, Bureau of Motor Carriers. He has over twenty-four 
years of Federal service which began with his appointment as District 
Supervisor at the St. Paul Office in 1936. 


University Activities 
Denver University to Offer Interstate Commerce and Traffic Law Course 


In September 1960, Denver University will offer a course in Inter- 
state Commerce and Traffic Law on the Civic Center Campus. This is 
designed to prepare applicants for the I. C. C. Practitioner examination. 
Mr. Gerald T. Boyle, a member of Rocky Mountain Chapter and past 
Vice President of District 13, will be the instructor. The course will 
carry two credit hours, fall, winter and spring quarters, totaling 6, 
costing $16.00 per credit hour, or $92.00 per quarter. 

Dr. Paul T. McElhiney, also a member of the Rocky Mountain 
Chapter, will be in charge of the entire program. Other transportation 
courses will be offered by the University. 








SEPTEMBER, 1960 1107 





American University Institute Programs 


The School of Business Administration of The American University 
has scheduled the Fourteenth Air Transportation Institute for November 
7-18, 1960. The program is designed for the junior executive who desires 
to prepare himself for larger management responsibilities. It will focus 
on problems of management operations and give consideration to special 
issues in the regulation of air transportation. Additional details can be 
obtained from Dr. Marvin L. Fair, Director, Transportation Program, 
The American University, 1901 F Street, N. W., Washington 6, D. C. 

Current Developments in Automatic Data Processing Systems will 
be the theme of the Seventh Institute on Electronics in Management to 
be held at The American University, Washington, D. C., from October 
31 through November 4, 1960. Sponsored by the School of Government 
and Public Administration of The American University, the Institute is 
designed for management personnel, both line and staff, who are engaged 
in planning or using automatic data processing systems. For further 
information, you may write to Dr. Lowell H. Hattery, Director, Seventh 
Institute on Electronics in Management, The American University, 1901 
F Street, N. W., Washington, D. C. 


Top-Flight Planning In Transportation Offered 


Beginning October 16, 1960, a five-week course in transportation 
planning for executives has been announced by the Transportation 
Center at Northwestern University, Evanston, Illinois. 

Subjects offered will include industrial location and demands for 
transportation, game theory and linear programming, labor relations in 
transportation, transportation history, regulation, pricing, technological 
innovation, reading improvement and public speaking. Presentation will 
be handled by Northwestern faculty, Transportation Center staff and 
guest lecturers from business. 

Further information may be obtained from Eliezer Krumbein at 
the Transportation Center, 1818 Hinman Avenue, Evanston, Illinois. 


Western Michigan University’s Transportatioa Institute 


A Transportation Institute, with the general theme of ‘‘ Transporta- 
tion Pricing Trends in the Sixties,’’ was sponsored by the Department 
of Economics, Western Michigan University, and the Transportation 
Club of Kalamazoo, June 18, 1960, at Kalamazoo, Michigan. One of the 
distinguished guest speakers was the Honorable Laurence K. Walrath, 
of the Interstate Commerce Commission, who talked on ‘‘ Regulatory 
Problems in the Sixties,’’ including some interesting comments on 
Alaska. 

The Chairman of the Forum was Dr. Frank H. Mossman, of 
Michigan State University. Other prominent traffic and transportation 
specialists included in this full day’s presentation were Harry J. 
Briethaupt, Jr., General Attorney, Association of American Railroads; 
James D. Edgett, President, North American Van Lines; Welby M. 
Frantz, President, American Trucking Associations and Executive Vice 
President and General Manager, Eastern Express, Inc.; Mendell A. 
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Keith, Traffic Manager, Columbus Coated Fabrics Company; and Dr. 
Edward W. Smykay, of Michigan State University. 

The program afforded transportation and traffic practitioners and 
others interested in this profession an opportunity to examine trends in 
the pricing of transportation services in the next ten years. 


Meetings 
20th Annual Membership Meeting of Delta Nu Alpha Roanoke, Virginia, Chapter 


October 7-8-9, 1960 are the dates the Roanoke, Virginia, Chapter of 
Delta Nu Alpha Transportation Fraternity have announced for the 
Twentieth Annual Membership Meeting to be held at Hotel Roanoke, 
Roanoke, Virginia. 

The program begins at 2:00 p. m., on Friday, October 7, with 
registration followed by dinner. The guest speaker for the occasion will 
be Stuart T. Saunders, President of Norfolk & Western Railway Com- 
pany. 

Additional information may be obtained from Harry E. Dixon, Sr., 
the General Chairman, Post Office Box 211, Roanoke, Virginia. 


Publications 


Interstate Commerce Acts Annotated 


Numbers 13, 14 and 15 of Volume IV of the ‘‘ Advance Bulletins of 
Interstate Commerce Acts Annotated,’’ are now available. According 
to the Interstate Commerce Commission, these bulletins are brought out 
frequently to provide annotations covering legislation, regulations and 
court and I. C. C. decisions as currently as possible. The latest bound 
supplement to the basic publication, Volume 17, may be obtained by 
ordering ‘‘title and Cat. No. IC 1 act 5/2:17,’’ making either check or 
money order payable to the Superintendent of Documents, Government 
Printing Office, Washington 25, D. C. 


Section II of This Issue of the Journal 


A few additional copies of Section II—the Association’s edition of 
a telephone directory of I. C. C. services—are available to members at 
fifty cents a copy. 


Official Documents Wanted and For Sale 


Mr. John J. Keller, Commerce Practitioner, 201 West Wisconsin 
Avenue, Neenah, Wisconsin, phone: Parkway 2-2848, would like to pur- 
chase individually or in sets bound volumes of I. C. C. Reports in all 
categories and also bound volumes of I. C. C. Acts Annotated in all 
categories. 

Mr. Dean Andrews, Attorney at Law, Professional Building, Fort 
Lauderdale, Florida, wishes those of our members interested, to know 
that he has for sale 290 volumes of I. C. C. Reports which are in excellent 
condition. Reasonable offers and inquiry about them should be directed 
to him. 





















Recent Court Decisions 


By Warren H. Wacner, Editor 





Peanut butter is not “canned goods.” 


Archie’s Motor Freight, Inc. v. Interstate Commerce Commission. 


No. 3015. 
On June 3, 1960, a three-judge court for the District Court for the 


Eastern District of Virginia declined to enjoin an order of the Com- 
mission that peanut butter does not come within the term ‘‘canned 
goods’’ in a certificate issued to a common motor carrier. 


Quoting from the opinion of the Court: 


Peanut butter is not canned goods, the Interstate Commerce 
Commission has here held in construing the plaintiff motor carrier’s 
certificate of authority, wherein the service to be rendered is limited 
to the transportation, between named termini, of ‘‘canned goods.’’ 
In the circumstances we quite agree. Hence we uphold the Com- 
mission’s cease and desist order against the further carriage by the 
plaintiff of peanut butter. 

The certificate of convenience and necessity of Archie’s Motor 
Freight, Incorporated, was originally issued, February 12, 1936, 
under the grandfather clause of the Motor Carrier Act of 1935— 
Part II of the Interstate Commerce Act. Section 206; 49 USCA 
306. On complaint to the Commission, Archie was found to have 
exceeded its privilege by hauling peanut butter packed in glass 
jars. This construction of its certificate, Archie now charges, is 
arbitrary, capricious and otherwise unreasonable. 

The definition of ‘‘canned goods,’’ now relied upon by the 
Commission, has been consistently followed by it over the years 
and was summarized in Bird Trucking Co.—Modification of Certifi- 
cate, 61 M. C. C. 311, 314 (1952), prior report 53 M. C. C. 703, in 
this way: 


Foods which have been processed to produce a sterile, 
bacteria-free product which will not ferment or otherwise spoil 
if enclosed in a hermetically sealed container, usually a can 
but permissibly a glass container, or conceivably one of some 
other material.* 


Archie contends that the Commission’s interpretation of the 
phrase is hypertechnical, impracticable and insensible to actualities. 
It urges that the terminology of the certificate must be taken in the 
sense in which it is ordinarily understood. In housewife’s parlance, 
as well as in commerce and industry, continues Archie, peanut 





*In Bird Trucking Co. v. U. S., 159 F. Supp. 717 (W. D. Wis. 1955) a 
three-judge court inferentially approved this definition by not raising the 
point in reviewing the Commission’s action and confining the discussion to 
another aspect of the case. 
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butter, whether in metal or glass containers, is looked upon as can- 
ned goods. Peanut butter, the plaintiff notes, frequently is in- 
cluded as canned goods in carrier tariffs. Without objection by 
Commission or competitor, Archie also shows, it has since 1954 
transported more than 300 truckloads of peanut butter under its 
present certificate. In sum, the plaintiff asks the court to restrain 
the Commission from giving a meaning to ‘‘canned goods’’ nar- 
rower than their physical appearance. 

Our powers, in controversies of this character, are sheerly 
straitened. We may inquire only to ascertain if there is a reason- 
able basis for the construction placed by the Commission on the 
certificate. Though we may disagree with the Commission’s con- 
clusion, yet if it is not contrary to explicit law, and is not grounded 
in caprice or arbitrariness, but is premised on substantial evidence, 
we cannot disturb it. Nelson v. U. S8., 355 U. S. 554 (1958), rehear- 
ing denied 356 U. 8. 934. ... 

The definition of the Commission exacts these two requisites 
of the article as packaged: (1) that it be a sterile, bacteria-free 
food, and (2) that its container be hermetically sealed, of necessity, 
to maintain its first and intended state. These are the indispensa- 
bles of ‘‘canned goods.’’ Without them the merchandise is not of 
that category. Neither the material of the holder, nor its form or 
fashion, is the controlling factor. That the receptacles here were 
glass jars and not tins is unimportant, as is also the fact that the 
evidence fails to disclose how, if at all, they were sealed. The test 
is not whether the product may be placed in cans or kindred re- 
ceptacles and sealed. The standard is that it must necessarily be 
so contained in order to keep its original characteristics and prop- 
erties. 

When the specification in the certificate is read with a view to 
its purpose, the criterion of the Commission is not unreasonable. 
Many things may be delivered in glass or tin enclosures. To class 
them as canned goods, solely for that reason, would destroy the 
intended restriction of the specification. Further, the intendment 
the Commission has given to the term is an accurate signification of 
the wording. It does not depart from common usage or under- 
standing, nor is it an obsolete refinement. ‘‘Canned goods,’’ the 
Commission uniformly has said, denotes a preserved food which 
depends upon an air-excluding container for its continued preserva- 
tion. 

Preserved or preservation is, in the context here, the pre- 
dominant implication of ‘‘canned.’’ That was an original connota- 
tion of the word. In Volume II, Oxford English Dictionary, are 
these definitions: ‘‘Can: to put in a can or cans; to preserve by 
sealing up air-tight in a can; ‘to tin’ ’’; ‘‘Canned: put up or pre- 
served in a can; tinned’’; ‘‘Canning: the preserving of meat, fish, 
fruit, ete., by sealing up in cans or tins; tinning.’’ In Volume XI 
we find: ‘‘Tinned: preserved in air-tight tins; canned.’’ 
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The Commission has found that peanut butter need not for its 
preservation be enclosed in an air-impervious container. It has 
concluded, also, that even in today’s market and commerce ‘‘can- 
ned’”’ still has the denotation it has heretofore given the word. 
Nothing in the history of the operations of the plaintiff or its prede- 
cessors is offered to show that a more expanded import was ac- 
corded the phrase before, or at the time, the certificate was issued. 
The broader use of the same terminology in the tariffs, if relevant, 
has been found by the Commission to be inconclusive here. These 
determinations are securely based. The first two lie in the evidence, 
the last in the divergence in purpose between the tariffs and certifi- 
cate specifications. 

The prayers of the plaintiff that the Commission’s order be 
enjoined, vacated and set aside will be denied, the complaint dis- 
missed, the action stricken from the docket and the defendants 
awarded their costs. 


Limitations in grant of permit to railroad subsidiary—anticipated direct injury to 
entitle carrier to institute action. 


American Trucking Associations v. United States. No. 74. 


On June 27, 1960, the Supreme Court reversed the three-judge court 
for the District of Columbia and remanded the proceeding to that court 
with direction for that court to remand the proceeding to the Commission 
for further proceedings concerning the limits imposed in granting a 
permit to a railroad subsidiary. 


oOo 





Quoting from the opinion of the Supreme Court: 


. . . On September 9, 1958, the Commission issued its final 
report, 77 M. C. C. 605, which may be described specifically enough 
for our purposes as authorizing transportation by Pacific Motor 
to the three additional Nevada nonrail points and to points on the 
Southern Pacific line in Nevada, Utah, Arizona, Oregon, and New 
Mexico. Otherwise, the applications were denied. There were cer- 
tain other conditions imposed by the Commission, which we will 
detail later, but the major restriction was the limitation of points 
of destination to points on the Southern Pacific line. .. . 

The critical issue raised by appellants is whether the Commis- 
sion exceeded its statutory authority by granting the permits in 
question to a railroad subsidiary without imposing more stringent 
limitations than it did. On this question, the lower court unani- 
mously ruled against appellants. This judgment must be evaluated 
in the light of this Court’s previous decisions, set against the back- 
ground of Commission practice. 

Both the Commission and this Court have recognized that Con- 
gress has expressed a strong general policy against railroad inva- 
sion of the motor carrier field. This policy is evidenced in a general 
way in the preamble to the 1940 amendments to the Interstate 
Commerce Act—the National Transportational Policy, 54 Stat. 
899—which articulates the congressional purpose that the Act be 
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‘*so administered as to recognize and preserve the inherent ad- 
vantages’’ of ‘‘all modes of transportation.’’ More particularly, 
Congress’ attitude is reflected by a proviso to § 5(2)(b) of the Act. 
which enjoins the Commission to withhold approval of an acquisi- 
tion by a railroad of a motor carrier ‘‘unless it finds that the trans- 
action proposed will be consistent with the public interest and will 
enable such carrier to use service by motor vehicle to public ad- 
vantage in its operations and will not unduly restrain competi- 
tion.”’ 

The Commission long ago concluded that the policy of the 
transportation legislation requires that the standards of § 5(2) (b) 
—then § 213(a) of the Motor Carrier Act of 1935, 49 Stat. 555— 
be followed as a general rule in other situations, notably in appli- 
cations for common carrier certificates of convenience and necessity 
under § 207. Kansas City Southern Transport Cc., Common Car- 
rier Application, 10 M. C. C. 221 (1938). And this Court has 
confirmed the correctness of the Commission’s conception of its 
responsibilities under both § 5(2)(b) and § 207. See United 
States v. Rock Island Motor Transit Co., 340 U. S. 419; United 
States v. Texas & Pacific Motor Transport Co., 340 U. S. 450; 
Interstate Commerce Commission v. Parker, 326 U. S. 60. The 
Court has also taken cognizance of the congressional confirmation 
of the Commission’s policy by the 1940 re-enactment in § 5(2) (b) 
of the provisions of § 213(a), after some of the pertinent Commis- 
sion decisions had been specifically called to Congress’ attention. 
See United States v. Rock Island Motor Transit Co., supra, at 432. 
And, although the instant proceeding involves contract carrier 
applications and hence falls under § 209, the Commission in its 
opinion recognized that, for purposes of the relevance of the 
§ 5(2)(b) standards, there is no distinction between this type of 
ease and proceedings arising under § 207. 77 M. C. C. 621-622. 
Nor can we discern any grounds for differentiation. 

Thus it is evident that the policy of opposition to railroad 
incursions into the field of motor carrier service has become firmly 
entrenched as a part of our transportation law. Moreover, this 
general policy fortunately has not been implemented merely by 
way of a more or less unguided suspicion of railroad subsidiaries, 
but rather has evolved through a series of Commission decisions 
from embryonic form into a set of reasonably firm, concrete 
standards. The Commission’s opinion in the case at bar describes 
these standards as follows: 


The restrictions usually imposed in common-carrier cer- 
tificates issued to rail carriers or their affiliates in order to 
insure that the service rendered thereunder shall be no more 
than that which is auxiliary to or supplemental of train 
service are: (1) the service by motor vehicle to be performed 
by rail carrier or by a rail-controlled motor subsidiary 
should be limited to service which is auxiliary to or supple- 
mental of rail service, (2) applicant shall not serve any point 
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not a station on the railroad, (3) a key-point requirement or 
a requirement that shipments transported by motor shall be 
limited to those which it receives from or delivers to the rail- 
road under a through bill of lading at rail rates covering, in 
addition to the movement by applicant, a prior or subsequent 
movement by rail, (4) all contracts between the rail carrier 
and the motor carrier shall be reported to the Commission and 
shall be subject to revision if and as the Commission finds it 
to be necessary in order that such arrangements shall be fair 
and equitable to the parties, and (5) such further specific 
conditions as the Commission, in the future, may find it neces- 
sary to impose in order to insure that the service shall be 
auxiliary to, or supplemental of, train service. .. . 


The key phrase in this summary is obviously ‘‘auxiliary to or 
supplemental of train service.’’ If a trucking service can fairly 
be so characterized, it is clear enough that there is compliance with 
the mandate of § 5(2)(b) that the carrier should be able ‘‘to use 
service by motor vehicle to public advantage in its operations.’’ 
But if, on the other hand, the motor transportation is essentially 
unrelated to rail service, the railroad parent is invading the field 
of trucking, and, under normal circumstances, the National 
Transportation Policy is thereby offended. 

It is this ‘‘auxiliary to or supplemental of’’ verbalization of 
the policy of § 5(2)(b), as applied to § 207, that has found favor 
in this Court. See American Trucking Assns. v. United States, 
355 U. S. 141; United States v. Rock Island Motor Transit Co., 
supra; United States v. Texas & Pacific Motor Transport Co., 
supra; Interstate Commerce Commission v. Parker, supra. More- 
over, while the Court has not specified the more particularized re- 
strictions which it might regard as essential constituents of the 
‘‘auxiliary to or supplemental of’’ concept, it is significant that 
the Court in Rock Island apparently accepted the Commission’s 
view that the phrase implies a limitation of function, 4.e., type of 
trucking service, and not merely a geographical limitation, 1.c., 
place where the service is performed. 340 U.S. at 436-444. 

But while the judicial and administrative current has run 
strongly in favor of auxiliary and supplemental restrictions on 
motor carrier subsidiaries of railroads, the Commission has de- 
termined, and this Court has agreed, that the public interest may 
sometimes be promoted by not imposing such limitations. A prime 
example is American Trucking Assns., Inc. v. United States, supra, 
where the trucking service was not being performed adequately 
by independent motor concerns. We there observed that the 
mandatory provisions of § 5(2)(b) do not appear in § 207, and 
approved the Commission’s policy of not attaching auxiliary and 
supplemental restrictions where ‘‘special circumstances’’ prevail. 
We concluded : 


We repeat . . . that the underlying policy of § 5(2) (b) 
must not be divorced from proceedings for new certificates 
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under § 207. Indeed, the Commission must take ‘‘cognizance’”’ 
of the National Transportation Policy and apply the Act ‘‘as 
a whole.’’ But ... we do not believe that the Commission 
acts beyond its statutory authority when in the public interest 
it occasionally departs from the auxiliary and supplementary 
limitations in a § 207 proceeding. 355 U.S. at 151-152. 


These, then, are the guiding principles which have been 
established by what has gone before and which mark the range of 
our inquiry in this case. Since, as we have indicated, the Commis- 
sion believes, and we agree, that there is no relevant difference 
between a § 207 proceeding and a § 209 proceeding so far as the 
problem here involved is concerned, the decisive questions are: 
(1) Did the Commission impose conditions upon the permits issued 
to Pacific Motor under which the service to be rendered would be 
truly auxiliary to and supplemental of Southern Pacific’s rail 
service? (2) If not, was the Commission’s waiver of such re- 
strictions justified by ‘‘special cireumstances?’’ 

The first question need not detain us long. The principal per- 
mits were qualified only by the following conditions: (1) the 
service was to be restricted to points which are stations on the 
Southern Pacific line; (2) ‘‘there may from time to time in the 
future be attached to the permits . . . such reasonable terms, 
conditions, and limitations as the public interest and national 
transportation policy may require’’; and (3) Pacific Motor was 
to request the imposition of restrictions upon its outstanding cer- 
tificates with respect to the transportation of automobiles and 
trucks. 

The last restriction was designed to obviate any dual opera- 
tion problem under § 210, and is not pertinent to the auxiliary and 
supplemental standard. See 77 M. C. C., at 624. The second con- 
dition obviously is no restriction at all on present operations, and 
hence can hardly be said to limit the trucking to an auxiliary or 
supplemental service. We so recognized in American Trucking 
Associations, where the certificates contained a similar restriction. 
355 U. S., at 154. And the first limitation, upon which appellees 
principally rely, is but a geographical, not a functional, restric- 
tion. As we have noted, Rock Island gives strong support to the 
view there expressed by the Commission that the essence of aux- 
iliary and supplemental limitation is functional control. While it 
may be true, as appellees argue, that such a geographical limita- 
tion is a necessary ingredient of an auxiliary and supplemental 
restriction, it does not by any means follow that this ingredient 
makes the whole. Moreover, we have the strongest evidence that 
the Commission did not believe that it did, since the Commission 
specifically refrained from imposing the most general, but obviously 
the most significant, restriction—that ‘‘the service by motor vehicle 

. Should be limited to service which is auxiliary to or sup- 
plemental of rail service.”’ 77 M. C. C. at 623. The conclusion 
seems inescapable that the conditions imposed upon the permits to 
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Pacific Motor, though undoubtedly ‘‘restrictions’’ in a general 
sense, were not limitations sufficient to hold Pacific Motor to a 
truly auxiliary and supplemental service. 

Appellees urge that nonetheless there were ‘‘special circum- 
stances’’ within the meaning of American Trucking Associations. 
Appellees point to various findings of fact by the Commission, 
such as the need of General Motors for a service of the type here 
involved, Pacific Motor’s experience and qualifications, and the un- 
likelihood that a significant amount of traffic would be diverted 
from rail to motor transportation even if the permits were granted. 
The difficulty with appellees’ argument is that the Commission did 
not find that considerations of this nature constituted ‘‘special 
cireumstances’’ under the American Trucking Associations rule, 
but rather viewed them simply as supporting the basic determi- 
nations which it was required to make under § 209(b) in order to 
issue a contract carrier permit to any applicant. And naturally 
we should not substitute our judgment for the Commission’s on a 
matter like this, for ‘‘[t]he grounds upon which an administra- 
tive order must be judged are those upon which the record dis- 
closes that its action was based.’’ Securities & Exchange Com- 
mission Vv. Chenery Corp., 318 U. S. 80, 87. 

The Commission assigned but a single reason for not imposing 
the normal restrictions upon the Pacific Motor permits: to do so 
would compel Pacific Motor to conduct a common carrier service. 
Appellees support this decision upon the ground that the Commis- 
sion is without authority under § 209(b) to impose such character- 
destroying conditions upon a contract carrier permit. We need not 
determine whether the Commission possesses the power to attach 
such limitations, or, in the alternative, to award a common carrier 
certificate, since we believe that, in any event, the Commission’s 
reason is insufficient justification for its action. Assuming that the 
restrictions which would limit Pacific Motor’s operations to an 
auxiliary and supplemental service would also be incompatible 
with a contract carrier operation, and that the Commission was 
consequently powerless to impose those restrictions, this alone does 
not, in our view, meet the ‘‘special cireumstances’’ test. There is, 
for example, no finding that independent contract carriers were 
unable or unwilling to perform the same type of service as Pacific 
Motor. In such a situation we do not believe that the policy of the 
Act allows the Commission to authorize service by Pacific Motor, 
limited only to points on the Southern Pacific line, simply because 
General Motors wants a contract carrier operation. If that desire 
of General Motors, in combination with the policy of the Act, dis- 
ables a railroad subsidiary from obtaining the business, that is 
simply the result of the National Transportation Policy. This 
consequence, we believe, does not meet the compelling public inter- 
est standard established by American Trucking Associations. 
A contrary conclusion would open the door to approval of over-the- 
road contract trucking by railroad subsidiaries to most, if not 
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virtually all, major destinations, and hence would greatly attenu- 
ate the safeguards which have been painstakingly erected to pre- 
vent railroad domination of trucking. Appellees say that these 
safeguards are no longer needed, because independent trucking is 
no longer an ‘‘infant industry.’’ This is an immaterial argument 
in this forum. We do not condemn the wisdom of the Commis- 
sion’s action. We simply say that the transportation legislation 
does, and that the pardoning power in this case belongs to Congress. 

Thus the decision of the District Court must be reversed, be- 
cause we conclude that the Commission fell into error of law. The 
question then arises whether there should be a remand which per- 
mits further proceedings. Appellants argue that there should not 
be, because the Commission, according to appellants, found that 
there were no special circumstances aside from the alleged impos- 
sibility of imposing the usual restrictions upon a contract carrier. 
It is true that the Commission based the rail-point restriction upon 
‘**the absence of any showing of unusual conditions.’’ 77 M. C. C., 
at 623. But we cannot be certain that the Commission thereby 
intended to say that there were no special circumstances within the 
meaning of the American Trucking Associations principle. As we 
have pointed out, the rail-point restriction, standing alone, is dif- 
ferent in kind from limitations which impose an auxiliary and 
supplemental service. Consequently, we cannot be sure that the 
Commission believes the same sort of circumstances determine the 
applicability of both types of restrictions. Moreover, the Com- 
mission’s discussion of this point is open to the interpretation that 
it was repeating some of its conclusions with respect to the § 209(b) 
standards, e.g., ‘‘the effect which granting the permit would have 
upon the services of the protesting carriers.’’ See note 9, supra. 
Under these circumstances, we would be warranted in precluding 
further proceedings only if, by an independent search of the record, 
we were able to conclude that, as a matter of law, there are no 
factors present which the Commission could have regarded as spe- 
cial circumstances. Although the findings of the Commission which 
are reflected in its opinion do not seem to us to comply with the 
American Trucking Associations standard, as the silence of the 
Commission seems to imply, we are unwilling in a complicated pro- 
ceeding of this nature to deal with this problem ab initio or to say 
that the Commission could not have made additional findings on the 
basis of the evidence had it been aware that the ground its de- 
cision rested upon was insufficient. Consequently, under the par- 
ticular circumstances of this case, we believe that it should be 
remanded to the Commission so that it can apply what we hold to 
be the applicable principles in such further proceedings as it may 
find to be consistent with this opinion. 

The reversal and remand, however, will not include one aspect 
of the Commission’s action—the grant of authority to provide a 
service to three nonrail points in Nevada—which is not governed 
by the rationale of our opinion. This small segment of the contro- 
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versy has been submerged in the dispute over the much broader 
permit covering transportation to rail points in various States. It 
is obvious, of course, that ‘‘special cireumstances’’ would have to be 
present to justify this Nevada award. Appellees maintain that 
there was such justification, and appellants have not established 
that it was lacking. Nor do we perceive any other reason to upset 
this award. Consequently, we affirm with respect to this particular 
permit. 

There remains only the question of standing. Although the 
three-judge court concluded that the Commission had not exceeded 
its authority in this case, two members of the court also believed 
that ‘‘there was no showing of actual or anticipated direct injury 
such as would entitle [the appellants] to institute this action.’’ 
170 F. Supp., at 48. In support of this conclusion, appellees rely 
principally upon Atchison, T. & 8S. F. R. Co. v. United States, 
130 F. Supp. 76, aff’d per curiam, 350 U. S. 892. That decision 
held that certain railroads had no standing to challenge a Commis- 
sion order authorizing acquisition by one motor carrier of others. 
Since the lower court in Atchison stressed the fact that the Com- 
mission there had not created any additional motor carrier service, 
the decision clearly is not in point. In the instant case, not only 
has the Commission created new operating rights, but they are 
rights in which appellants have a stake. And surely the statement 
by General Motors that it would not in any event give the business 
to any appellant cannot deprive appellants of standing. The inter- 
ests of these independents cannot be placed in the hands of a 
shipper to do with as it sees fit through predictions as to whom its 
business will or will not go. The decision we believe to be control- 
ling is not Atchison, but rather Alton R. Co. v. United States, 315 
U. 8. 15, where the Court confirmed the standing of a railroad to 
contest the award of a certificate to a competing trucker. We con- 
clude, then, that appellants had standing to maintain their action 
to set aside the Commission’s order under the ‘‘ party in interest”’ 
eriterion of § 205(g) of the Interstate Commerce Act, 49 Stat. 550, 
49 U.S. C. § 305(g), and under the ‘‘person suffering legal wrong 
... or adversely affected or aggrieved’’ criterion of § 10(a) of the 
Administrative Procedure Act, 60 Stat. 243, 5 U. S. C. § 1009(a). 

Our disposition of the case makes it unnecessary to consider 
the other issues raised by appellants. 

We have no desire to hamper the Commission in the discharge 
of its heavy responsibilities, and we have always recognized that 
the Commission has been given a wide discretion by Congress. But 
that discretion has limits; our decision in favor of the Commission 
in American Trucking Associations established the limits relevant 
to this case; and we conclude that those limits have been transgres- 
sed. Of course, in remanding the case we do not intend to circum- 
scribe the Commission in determining whether appropriate ‘‘special 
circumstances’’ do exist in this instance which would take the case 
out of the otherwise conventional standards. 
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The judgment of the District Court is reversed and the case 
is remanded to that court with directions to remand to the Commis- 
sion for such further proceedings, not inconsistent with this opin- 
ion, as may be appropriate. 


“Willingness and ability’ of common carrier to perform service sought by contract 
carrier—requisite tests. 


J-T Transport Co. v. United States. No. 12497. 


On August 9, 1960, a three-judge court for the Western District of 
Missouri, Western Division, set aside an order of the Commission and 
remanded the proceeding to the Commission for further proceedings. 
The opinion of the Court goes at length into the tests to be considered 
in granting a permit to a contract carrier. Quoting from the opinion 
of the Court: 


This is an action brought . . . to enjoin, set aside and annul 
orders of the Interstate Commerce Commission dated January 31, 
1958, and June 15, 1959, and to compel action by the Interstate 
Commerce Commission unlawfully withheld upon the application 
of plaintiff . . . to grant to plaint** a permit as a contract carrier 
of certain property by motor vw’. :le from Indianapolis, Indiana, 
to Wichita, Kansas. 

Since 1953, plaintiff has held certain irregular route permits 
from the Commission as a contract carrier of property by motor 
vehicle. On March 14, 1957, it filed its application for an additional 
irregular route permit to authorize an extension of its operations 
in transporting aircraft assemblies, uncrated, requiring special han- 
dling and special equipment because of their fragile nature, from 
Indianapolis to Wichita. The application is supported by Boeing 
Aircraft Company, which operates a plant at Wichita for the pro- 
duction of airplanes. 

The specific commodities to be transported are ‘‘landing gear 
bulkheads.’’ They are purchased by Boeing from a manufacturer 
at Indianapolis, for installation at Boeing’s assembly plant in 
Wichita. Each bulkhead weighs about 1380 pounds, it has a value 
of about $24,000.00, and extreme care must be exercised in its trans- 
portation. Because of the nature of the commodity, crating as 
required for rail transportation is impracticable. Each bulkhead 
is manufactured for use in a particular airplane, and ordinarily, a 
bulkhead can be used only in the plane for which it is manufac- 
tured. 

Operating under its temporary authority, plaintiff has designed 
a specially constructed trailer, 35 feet long, 121% feet high, and 8 
feet wide. It utilizes this equipment in transporting the commodi- 
ties for Boeing. It is possible to haul four bulkheads in one load, 
without special crating. Plaintiff’s Wichita Terminal is located 
near the Boeing Plant, special equipment is assigned to the ex- 
elusive use of Boeing, and Boeing directs the movement of plain- 
tiff’s equipment which is available upon one hour’s notice. The 
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incoming bulkhead shipments are scheduled into Boeing’s produc- 
tion line, for use on particular airplanes. Hence it is highly import- 
ant that the bulkheads reach Boeing at a previously determined 
proper time to prevent disruption of production schedules. The 
bulkheads are unloaded directly into Boeing’s production line. They 
are rigidly inspected by Boeing and the United States Air Force, 
and if there is material damage, they are returned to the Indian- 
apolis plant. Security safeguards must be taken, and plaintiff’s 
drivers all have ‘‘security clearance.’’ 

Rail service was used at one time, but the cost of crating, load- 
ing and unloading was prohibitive. Furthermore, because of Boe- 
ing’s need to correlate these incoming shipments with its pro- 
duction schedule, rail service was not feasible. 

U. S. A. C. Transport, Inc., as a motor common carrier, holds 
authority to operate, over irregular routes, in the transportation 
of aircraft parts, crated or uncrated, restricted to parts requiring 
special equipment or handling by reason of size, weight or fragile 
character, between the points involved in this application. It has 
never performed this transportation service for Boeing. It has 
indicated, however, that it, too, will design and construct any spe- 
cial equipment needed for hauling this commodity, and that it, in 
all other ways, stands ready and willing to serve Boeing’s needs. 
It has no terminal or other facilities at Wichita, Kansas, although 
it does have terminal facilities at Indianapolis. 

Boeing has urged that only very specialized contract carriage 
can reasonably satisfy its transportation requirements. Although 
it has not sought to utilize U. S. A. C.’s service in this particular 
operation, it had experienced unsatisfactory service by U. S. A. C. 
on a prior occasion in 1953. 

Initial hearing on plaintiff’s application was completed in May, 
1957. On July 18, 1957, the Examiner filed his report recommend- 
ing that the application be granted, and that the permit for con- 
tract carrier operation be issued. After reviewing the evidence 
described above, the Examiner, upon finding that ‘‘a need has been 
shown for the proposed operation and * * * a grant of such author- 
ity will not adversely affect present transportation facilities to any 
material extent * * *,’’ concluded that a grant of authority would 
be consistent with the public interest and the national transporta- 
tion policy. 

On January 31, 1958, after exceptions were filed to the Ex- 
aminer’s recommendation, Division One of the Commission, Com- 
missioners Hutchinson and McPherson participating, adopted the 
Examiner’s findings as to facts, but ruled that inasmuch as plain- 
tiff had failed to establish that the proposed operation would be 
consistent with the public interest and the national transportation 
policy, the application would be denied. No mention whatever was 
made concerning tests prescribed by Sections 203(a)(15) and 

209(b) of the Interstate Commerce Act, as amended August 22, 
1957. The basis for the finding was expressed as follows: 
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The existing services of the opposing carriers which appeared 
to be in a position to handle the described traffic and are wil- 
ling to modify equipment if necessary, have not been tried, 
much less shown to be inadequate * * * The burden is upon 
an applicant seeking contract carrier authority, as well as one 
seeking common carrier authority, to establish, among other 
things, that there is a need for the services proposed which 
existing carriers cannot or will not meet. (Emphasis supplied). 


On July 25, 1958, the entire Commission denied petitions for re- 
consideration and oral argument. Subsequently, however, on 
October 16, 1958, the Commission reopened the proceeding for 
consideration, and the matter was held under advisement until 
June 15, 1959, when the decision of January 31, 1958, was re- 
affirmed. 

In its second report, the Commission, in discussing the 1957 
amendments to Sections 203(a)(15) and 209(b), observed that 
‘‘the decisive factor’’ in ruling upon applications for contract 
carriage permits has always been whether ‘‘the available common 
carrier service was reasonably adequate’’ to ‘‘meet the reasonable 
transportation needs of those supporting the application,’’ and that 
the 1957 amendments did not change this test. The Commission 
further concluded that, in determining the adverse effect upon 
protesting carriers, there is a presumption that an adverse effect 
will follow from a loss of potential traffic, even if it may not have 
been handled before. In further observing that Congress did not 
intend the tests of Section 209(b) to be exclusive, the Commission 
concluded that since the good of the national transportation policy 
as a whole must be considered, common carriers should be given 
the opportunity ‘‘to make an effective showing of their willingness 
and ability to provide needed service.”’ 

In applying the ‘‘new test,’’ the Commission conceded that 
plaintiff met the definition of a contract carrier, and that, as to 
the number of contracts to be served, plaintiff is a ‘‘bona fide”’ 
contract carrier. It also conceded that the type of service proposed 
was properly that of a contract carrier (although common carriers 
might perform the same type of service) ; it found that U.S. A. C. 
would be adversely affected by the grant; and it found that plain- 
tiff would suffer no material adverse effects because its special 
equipment could be converted to other uses. As to the adverse 
effect upon Boeing, the Commission felt that this depended upon 
a determination of whether ‘‘existing service is adequate to meet 
their transportation requirements,’’ and concluded that ‘‘(U. S. 
A. C.’s) ability and willingness to provide the service which 
(Boeing) require(s), and the fact that, with respect to the instant 
traffic (Boeing) has (not) attempted to avail itself of U. 8. A. C.’s 
services, (prohibited a finding) that existing service has been 
shown to be inadequate.’’ Commissioners Freas and Walrath con- 
curred in the result. Commissioner Webb, in concurring, felt that 
the report prescribed a sixth test not authorized by Congress, and, 
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in fact, specifically deleted by Congress, i.e., requiring the applicant 
to show that the protesting common carriers ‘‘are unwilling or 
unable’’ to meet the shipper’s transportation requirements. Com- 
missioner McPherson, who participated in the first report, dis- 
sented, concluding that Boeing required a specialized service which 
was within the definition of contract carriage, and upon weighing 
the effect of a grant or denial he would decide in favor of a grant 
of authority in this case. Commissioners Mitchell, Arpaia, and 
Winchell did not participate. Thus it appears that the report of 
June 15, 1959, represents the expressed views of four of the eleven 
Commissioners. 

On August 22, 1957, significant changes were made in the In- 
terstate Commerce Act in reference to contract carriers by motor 
vehicle. Our research indicates that this case is one of first im- 
pression in construing the provisions of the Act as amended. In 
testing the validity of the Commission’s action here we are required 
to make analysis of the present statutory base under which the 
Commission acted. It therefore becomes necessary briefly to sum- 
marize the events giving rise to the 1957 amendments to the Act. 

Before the amendment, Section 203(15) of the Act, 49 U. S. 
C. A., Section 303(15), defined ‘‘contract carrier’’ in the following 
terms: 


The term ‘‘contract carrier by motor vehicle’’ means any person 
which, under individual contracts or agreements, engages in 
the transportation * * * by motor vehicle of passengers or 
property in interstate or foreign commerce for compensation. 


Under old Section 209(b), 49 U. S. C. A., Section 309(b), in 
ruling upon applications for contract carriage permits, and apart 
from applicant’s burden of showing that it was qualified generally 
as a contract carrier, the Commission was guided only by the re- 
quirement that the proposed service be ‘‘consistent with the public 
interest and the national transportation policy.’’ In contrast, a 
common carrier was required to establish that its proposed opera- 
tion was required ‘‘by the present or future public convenience 
and necessity.’’ 49 U. S. C. A., Section 307(a). 

In attempting to adjust the rights of contract and common 
carriers, the Commission found it necessary to expand and re- 
expand its interpretation of the Act. As a practical result, any 
difference in the standards and burden of proof on both types of 
applications became blurred, and sometimes interchangeable. Thus, 
in William Heim Cartage Co., Inc., Ext.—Indianapolis, 20 M. C. C. 
329, 331, a contract carrier application, the Commission spoke in 
terms of applicant’s burden of showing ‘‘that facilities of existing 
carriers * * * are inadequate, or that they are not rendering a 
type or character of service which satisfies the public need and 
convenience, and that the proposed service would tend to correct 
or substantially improve that condition.’’ 
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In addition, the Commission began to read into Section 
203(15) a ‘‘specialization test’’ as a prerequisite to a finding of 
bona fide contract carriage. However, common carriers began to 
amend their tariffs so as to offer ‘‘specialized service’’ with the 
ultimate result that contract carriers frequently were denied their 
claims of specialization. In attempting to resolve the perplexities 
of applying the ‘‘specialization test,’’ the Commission turned to a 
consideration of the -nwmber of shippers served by contracts, as a 
factor negating specialization. 

Generally, common carriers complained that contract carriers, 
by adding more and more contracts to their service, in effect became 
common carriers, to the detriment of that section of the industry. 
Conversely, the contract carriers found that as common carriers 
likewise began to offer specialized services, aided by the Commis- 
sion’s specialization test and attitude toward the standards and 
burden of proof on contract carrier applications, it became in- 
creasingly difficult to secure contract carriage permits. 

Although some prior steps had been taken by the Commission 
to secure legislation to ‘‘empower the Commission to limit the 
person or persons and the number or class of persons for which a 
contract carrier * * * may lawfully perform transportation serv- 
ices,’’ and ‘‘to provide that motor contract carrier permits may be 
issued only upon a showing that existing common carriers are un- 
willing or unable to provide the type of service for which a need 
has been shown’’ (69th Annual Report of the Interstate Commerce 
Commission at page 132), the need for amendment of the Act was 
brought to the fore by the decision of the Supreme Court in United 
States v. Contract Steel Carriers, 350 U. S. 409 (1956). There 
the Commission had directed the contract carrier to cease opera- 
tions as a common carrier, basing its order in part, upon the fact 
that the carrier, by active solicitation, had secured sixty-nine con- 
tracts to serve shippers. In affirming the three-judge district court 
which had reversed the order, the Supreme Court disapproved the 
Commission’s specialization test insofar as it sought to limit the 
number of shippers which a contract carrier could serve. Although 
not specifically ruling upon the use of the test as a whole, the Su- 
preme Court found that ‘‘if specialization is to be read into 49 
U.S. C., Section 303(a) (15) by the legislative history, it is satis- 
fied here since appellee hauls only strictly limited types of steel 
products under individual and continuing contractual agreements 
with a comparatively small number of shippers throughout a large 
area.’’ Ibid at 411. 

Following this decision, the Commission caused bills to be 
introduced in Congress, H. R. 5123 in the House of Representatives, 
and S. 1384 in the Senate. These measures, identical in their pro- 
visions, would have amended Section 203(a) (15) to redefine con- 
tract carriage as follows: 


The term ‘‘contract carriage by motor vehicle’’ means any per- 
son which engages in transportation by motor vehicle of passen- 
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gers or property in interstate or foreign commerce for com- 
pensation * * * under continuing contracts with one person or 
a limited number of persons for the furnishing of transporta- 
tion services of a special and individual nature required by 
the customer and not provided by common carriers. (Em- 
phasis added). 


Section 209(b) was to be amended by providing that a contract 
carrier permit could be issued only upon a showing ‘‘that existing 
common carriers are unwilling or unable to provide the type of 
service for which a need has been shown.’’ 

The inclusion of these clauses in the proposed amendments 
resulted in sharp opposition; and extensive hearings before the 
Senate Subcommittee are reported in a 358-page volume entitled 
‘‘Surface Transportation—Scope of Authority of 1CC—Hearings 
before a Subcommittee of the Committee on Interstate and Foreign 
Commerce, United States Senate, Eighty-Fifth Congress, First 
Session.’’ (No. 92433 U. S. Government Printing Office, Washing- 
ton, 1957). During the hearings, the Commission proposed to 
delete the objectionable language in Section 209(b); «e., ‘‘that 
existing common carriers are unwilling or unable to provide the 
type of service for which a need has been shown,’’ inasmuch as this 
would impose a ‘‘very difficult burden of proof’’ on applicants. 
After hearings, the House drafted an entirely new bill, and the 
Senate Committee released a drastically amended version of 
S. 1384. Although both bills were virtually identical, 8. 1384 was 
finally enacted as Public Law 85-163. 

Section 203(a)(15) of the Act, 49 U. S. C. A., 303(a) (15) 
as amended August 22, 1957, reads as follows: 


The term ‘‘contract carrier by motor vehicle’’ means any 
person which engages in transportation by motor vehicle of 
passengers or property in interstate or foreign commerce, for 
compensation (other than transportation referred to in para- 
graph (14) and the exception therein), under continuing con- 
tracts with one person or a limited number of persons either 
(a) for the furnishing of transportation services through the 
assignment of motor vehicles for a continuing period of time 
to the exclusive use of each person served or (b) for the fur- 
nishing of transportation services designed to meet the distinct 
need of each individual customer. 


Section 209(b) of the Act (49 U.S. C. A., 309(b)) as amended 
August 22, 1957, reads as follows: 


Applications for such permits shall be made to the Com- 
mission in writing, be verified under oath, and shall be in such 
form and contain such information and be accompanied by 
proof of service upon such interested parties as the Commis- 
sion may, by regulations, require. Subject to Section 210, 
a permit shall be issued to any qualified applicant therefor 
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authorizing in whole or in part the operations covered by the 
application, if it appears from the applications or from any 
hearing held thereon, that the applicant is fit, willing and able 
properly to perform the service of a contract carrier by motor 
vehicle, and to conform to the provisions of this part and the 
lawful requirements, rules, and regulations of the Commission 
thereunder, and that the proposed operation, to the extent 
authorized by the permit will be consistent with the public 
interest and the national transportation policy declared in 
this Act; otherwise such application shall be denied. In 
determining whether issuance of a permit will be consistent 
with the public interest and the national transportation policy 
declared in this Act, the Commission shall consider the number 
of shippers to be served by the applicant, the nature of the 
services proposed, the effect which granting the permit would 
have upon the services of the protesting carriers and the effect 
which denying the permit would have upon the applicant 
and/or its shipper and the changing character of that shipper’s 
requirements. The Commission shall specify in the permit 
the business of the contract carrier covered thereby and the 
scope thereof, and it shall attach to it at the time of issuance, 
and from time to time thereafter, such reasonable terms, con- 
ditions, and limitations, consistent with the character of the 
holder as a contract carrier, including terms, conditions and 
limitations respecting the person or persons and the number 
or class thereof for which the contract carrier may perform 
transportation service, as may be necessary to assure that the 
business is that of a contract carrier and within the scope of 
the permit, and to carry out with respect to the operation of 
such carrier the requirements established by the Commission 
under Section 204(a)(2) and (6): Provided, That within the 
scope of the permit and any terms, conditions or limitations 
attached thereto, the carrier shall have the right to substitute 
or add to its equipment and facilities as the development of 
its business may require: Provided further, That no terms, 
conditions or limitations shall be imposed in any permit issued 
on or before the effective date of this proviso which shall re- 
strict the right of the carrier to substitute similar contracts 
within the scope of such permit; or to add contracts within 
the scope of such permit unless upon investigation on its own 
motion or petition of an interested carrier the Commission shall 
find that the scope of the additional operations of the carrier 
is not confined to those of a contract carrier as defined in 
Section 203(a) (15), as in force on and after the effective date 
of this proviso. (Italics supplied, representing a portion of 
the new matter added to this section). 


Thus while the Commission is still directed to issue a permit 
upon a finding that the proposed operation will be consistent with 
the public interest and the national transportation policy, in mak- 
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ing this determination the Commission is now specifically required 
to consider and apply five statutory tests; namely, (1) the number 
of shippers to be served by the applicant, (2) the nature of the 
service proposed, (3) the effect which granting the permit would 
have upon the services of protesting carriers, (4) the effect which 
denying the permit would have upon the applicant and/or its 
shipper, and (5) the changing character of that shipper’s require- 
ments. 

With this legislative history in mind, we must determine 
whether the Commission acted within the scope of the statute in 
denying the application; and, if so, whether its findings are sup- 
ported by substantial evidence, viewing the record as a whole. 

Plaintiff urges that the effect of the Commission’s decision is 
to apply the very standard first proposed in the amendments and 
subsequently withdrawn. With this contention we agree. 

While the Commission apparently concedes that it no longer 
may deny a contract application upon the ground that applicant 
has failed to sustain the burden of proving that common carriers 
are ‘‘unwilling or unable’’ to perform the proposed service, it 
contends that in all instances under Section 209(b) it is proper 
to consider the ‘‘adequacy of existing services’’ in making a deter- 
mination upon an application for new services. However, we are 
convinced that in determining whether a denial of the permit would 
adversely affect the shipper in this instance, the Commission gave 
improper consideration to U. S. A. C.’s willingness and ability 
to perform, and that it further erred in conceiving its responsibility 
under Section 209(b). The Commission goes beyond the language 
and scope of the statute when it assumes and requires: 

(a) That applicant carries the burden of showing that exist- 
ing services are inadequate; and 

(b) That the expressed ‘‘ willingness and ability’’ of opposing 
carriers, together with absence of proof that such service has been 
tried and found wanting, ipso facto vitiates a contention that the 
service is ‘‘needed’’ by shipper, or that denial of the application 
will have an adverse effect upon shipper. 

Subsequent decisions of the Commission in contract carriage 
proceedings demonstrate rather forcibly that the Commission ap- 
plied the ‘‘willing and able’’ test herein, and that it continues to 
pursue this course. In Carolina Haulers, Inc., Contract Carrier 
Application, No. MC-116825 (April 28, 1958) 76 M. C. C. 254, 256, 
we find the Commission stating: 


If sound economic conditions are to be maintained in the in- 
dustry and a strong transportation system developed, existing 
available motor carriers, before being deprived of desirable 
and needed traffic which they are able to handle efficiently, 
must be shown to be unwilling or unable to meet the shipper’s 
reasonable transportation needs. (Emphasis supplied). 


In Leo Holt, Jr., Extension—Pilings, No. MC-85087 (July 14, 
1958) 77 M. C. C. 141 at page 144, this language is noted: 
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Although both motor-carrier protestants are common carriers, 
there is no convincing evidence that applicant would provide 
any service to the supporting shipper which these protestants 
are unable or unwilling to provide * * * We conclude that 
applicant has failed to sustain his burden of showing a need 
for the proposed service. (Emphasis supplied) 


In Wagner Contract Carrier Application, No. MC-117010 
(October 23, 1958), 77 M. C. C. 777, at page 781, it was stated: 


We have held repeatedly that the existing motor carriers are 
entitled to all authorized traffic that they can handle econo- 
mically and efficiently, before a new competing service may be 
authorized therefor, unless it can show that such existing car- 
riers are unwilling or unable to meet the public’s reasonable 
transportation needs within the authorized territories. (Em- 
phasis supplied). 


In Roy D. Yiengst Common Carrier Application, No. MC- 
117308 (April 17, 1959), 79 M. C. C. 265 at page 268, the Com- 
mission, in denying the petitioner’s application as a common carrier 
for a certificate of public convemence and necessity, used language 
almost identical to that just quoted in the Wagner contract carrier 
application : 


We have held repeatedly that the existing motor carriers are 
entitled to all authorized traffic that they can handle ade- 
quately and efficiently before a new competing service may 
be authorized therefor, in the absence, as here, of any showing 
that the existing carriers are unwilling or unable to provide 
needed service within the authorized territories. 


In E. L. Reddish Contract Carrier Application, No. MC-117391 
(June 30, 1959), 81 M. C. C. 35, at page 40, the Commission, in 
citing its opinion here as authority for denial of the application, 
ruled upon applicant’s contention that the willingness and ability 
of common carriers to provide the service should be given little 
weight by stating, ‘‘these issues were there (in the J-T case) re- 
solved in a manner contrary to that urged by applicant; and it 
was found that the availability of common-carrier service is a 
relevant matter which must be considered in disposing of contract- 
carrier application.’’ 

As to the statements quoted in Wagner and Yiengst, supra, 
compare the 1939 statement of the Commission in William Heim 
Cartage Company, Inc., Extension—Indianapolis, 20 M. C. C. 329, 
supra, at page 332: 


The Commission has consistently stated that it is its belief that, 
in order to foster a sound transportation system, existing motor 
earriers should normally be accorded the right to transport all 
traffic which they can handle adequately, efficiently, and econo- 
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mically in the territory served by them, as against any person 
now seeking to enter the field of motor-carrier transportation 
** * 


It is conceded that the purpose of the new legislation was to 
give the Commission more helpful standards than were contained 
in the present law. Certainly the burden of proving a contract 
carrier operation to be consistent with the public interest and the 
national transportation policy was not eliminated by the 1957 
amendment. The standards of meeting this responsibility were 
changed, however, and as we read the statute these standards do 
not involve a showing that common carriers are unwilling or un- 
able to handle the traffic ; or, stated otherwise, that common carrier 
service is inadequate. Under old Section 209(b), the only statutory 
requirement to qualify as a contract carrier was that the trans- 
portation be performed under individual contracts, and there was 
no limitation on the number of contracts. There was nothing to 
prevent a contract carrier, once it obtained a permit, from aggres- 
sively searching for new business within the limits of his permit, 
even though the authority may have been granted originally on the 
basis of the support of a single shipper. 

The new sections sharply redefine contract carriage and give 
the Commission power to limit the number of contracts which a 
contract carrier can maintain. The Commission acquired the power 
to limit the service of the contract carrier to the shipper or ship- 
pers supporting the application. Congress set forth specific criteria 
to be considered, and deleted the test previously applied by the 
Commission involving a determination of adequacy of existing 
common carrier service. 

Defendants suggest that the specific criteria enumerated in the 
statute are not exclusive, but are only guides to be considered 
‘‘among other things’’ in the context of the public interest and the 
national transportation policy. Of course the ultimate determina- 
tion is whether or not a proposed contract carrier operation is con- 
sistent with the public interest and the national transportation 
policy. In making this determination, however, the Commission 
is directed specifically to consider five definite criteria. When the 
Commission injects a sixth criterion, specifically rejected by Con- 
gress, it clearly has erred. 

The Commission by its orders found that plaintiff fulfilled the 
statutory requirements for a ‘‘contract carrier by motor vehicle’’ 
as prescribed by Section 203(a)(15). In applying the criteria 
prescribed by Congress in Section 209(b), the Commission correctly 
found that plaintiff met the requirements of the first and second 
tests, and, by implication, the fifth test. The decisive questions 
here involve the third and fourth criteria, requiring a considera- 
tion of the effect which granting the permit may have upon the 
services of protesting carriers, as well as the effect which denying 
the permit would have upon the applicant and its shipper. 
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Consideration of the effect on the services of protesting carriers 
does not contemplate consideration of the mere existence or avail- 
ability of a protesting carrier, but rather what effect, if any, grant- 
ing a permit would have on the existing services of that carrier. 
The Commission bases its decision here on the presumption that 
if an existing common carrier is able and willing to perform serv- 
ices for the shipper or, stated alternatively, that existing common 
carrier service is adequate, the effect on existing protesting common 
carrier services is adverse. Thus, since the Commission aids itself 
by a presumption, under this interpretation the ‘‘very difficult 
burden of proof’’ remains with the applicant and proposed shipper 
to negate the adverse effect on existing common carriers. The effect 
of this is to inject precisely the standard which was deleted by 
Congress at the time of enactment of the new section. 

The consideration of the effect on the services of protesting 
carriers is designed to afford a measure of protection for those 
carriers. This criterion does not contemplate consideration of the 
mere existence or availability of a protesting carrier, but rather 
what effect, if any, granting of a permit would have on the services 
of the carrier. If the protesting carrier was actually serving a 
shipper and participating in the traffic involved, the granting of a 
permit would divert traffic from the protesting carrier, and if this 
diversion would cause the services of the protesting carrier to be 
adversely affected to a material degree, this element certainly 
should be considered by the Commission. Where, however, the 
protesting carrier is not participating in the traffic involved, there 
ean be no diversion of traffic and hence ordinarily there would be 
no adverse effect on the services of the protesting carrier. 

The fourth criterion involves a consideration of the effect 
which denying a permit would have on the applicant and/or its 
shipper. This provision quite obviously was inserted in order to 
protect the shipper and the applicant, and to insure that their 
interests would receive the same consideration and be weighed in 
the same balance as those of opposing carriers. And to a notable 
degree, this provision emphasizes the new distinction required by 
Congress between a common carrier certificate of public conveni- 
ence and necessity, and the contract carrier’s permit. 

It is quite clear that the Commission has entirely misconceived 
the purport of the 1957 amendments, and its function and duty 
with regard to the criteria set out in Section 209(b). The Commis- 
sion continues to cling to its old tests and reasoning, and Congress 
has decreed otherwise. 

The statute now contemplates two forms of motor carrier 
service. And quite obviously and clearly, under the statute a con- 
tract carrier’s permit cannot be limited and restricted to cases 
where no common carrier service is available. Now an element of 
shipper’s service has been affirmatively recognized by Congress, 
and here it is quite clear that the proposed contract carrier service 
is designed to meet the distinct particular needs of Boeing and 
that in its operation it has met that need. Under the statute a 
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shipper is entitled to have his distinct needs met. In carrying out 
this new philosophy of motor carrier service, Congress has clearly 
indicated that the Commission must recognize contract carrier 
service as a form of transportation applicable when the special 
needs of each service are considered, under the national transpor- 
tation policy. 

The new statute says that a permit shall be issued if it appears 
that the applicant is fit, willing and able to perform, and that the 
proposed operation will be consistent with the public interest and 
the national transportation policy. Note that this does not say that 
grounds for a certificate of public convenience and necessity must 
exist. Note further that the criteria set out in Section 209(b) are 
factors to be considered. The term ‘‘considered’’ may be defined 
in this connection as weighed or balanced. This does not mean 
necessarily, that because an applicant fails to meet affirmatively 
all five of the standards or tests prescribed by Congress, the Com- 
mission is warranted in rejecting the application. It must be 
recognized that Congress intended to and did by the contract car- 
rier provisions of the statute establish a complementary system of 
motor transportation insofar as this was possible as a matter of 
consistency with the public interest and the national transportation 
policy declared in the Act. 

Thus, in weighing these various factors, one against the other, 
we reach the conclusion that even though the Commission may find 
that issuance of a permit will in fact adversely affect a protesting 
carrier, that in and of itself does not necessarily justify a denial 
of the permit. The statute does not say, ‘‘The permit shall be 
issued, unless an existing carrier will be adversely affected.’’ It 
does set out clearly and concisely the standards by which the 
Commission must be guided, and there is no longer a need to resort 
to special tests beyond the language of the statute, which may have 
been necessary in making determinations prior to the amendments. 
The five criteria in Section 209(b) are broad and inclusive, and 
when given proper application, in light of the evidence, the Com- 
mission should, without the injection of other factors, be able to 
make a proper disposition of the application. 

We conclude that decisions turning solely on the ‘‘adequacy- 
willingness and ability’’ test cannot be justified and are clearly 
erroneous. There can be no doubt that this case was decided by 
the Commission on that basis. Nothing in the record before us 
warrants a denial of the application on any other grounds. Here 
a distinct need of an individual customer for specialized service and 
equipment was shown. A shipper desired it and asked for it, and 
within the scope of the revised definition of a contract carrier, the 
shipper’s desires and the applicant’s ability to meet them have 
achieved substantial pertinence. 

Since the order denying the application must be vacated, we 
observe further that apart from the fact that a finding of an ad- 
verse effect upon U. S. A. C. would not in and of itself justify a 
denial of the application, there is in this record no substantial 
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evidence to support the Commission’s finding that the issuance of 
the permit would adversely affect the services of U. S. A. C. which 
had never handled or transported the commodities in question. 
Since U. S. A. C. is not participating in the traffic and never has 
been, the permit cannot possibly divert such traffic. There is no 
evidence in the record that if the permit is denied, U. S. A. C. 
or any other existing carrier will ever be permitted to serve the 
needs of Boeing. And in this connection it should be noted that in 
reaching the conclusion that the shipper will suffer no adverse 
effect because U.S. A. C. is willing and able to perform, the Com- 
mission has entirely ignored the affirmative evidence of Boeing’s 
specific need for a contract type service and the special problems it 
faces. No consideration was given to the special services which in 
fact could not be supplied by a common carrier. The Commission 
has neatly solved the problem with its finding that common carrier 
service is ‘‘adequate.’’ Inasmuch as the ‘‘willing and able’’ test 
at times seems indistinguishable from, and in the eyes of the Com- 
mission, synonymous with, the ‘‘adequacy test,’’ a finding by the 
Commission that existing common carrier service is ‘‘adequate to 
meet the reasonable transportation needs’’ of the shipper fails to 
take into account that the new test under Section 203(a)(15) is 
whether the service is ‘‘designed to meet the distinct need of each 
individual customer.’’ While existing specialized services of com- 
mon carriers may very well be adequate to supply the shipper’s 
‘‘reasonable transportation needs,’’ that existing service may not 
in fact meet the distinct or specific need of the supporting shipper. 

We conclude that to the extent the Commission has ruled that 
the burden is on applicant to show the protesting common carriers 
are unable or unwilling to meet the shipper’s reasonable transpor- 
tation requirements, the standard is not supported by the language 
of Section 209(b), whether it goes under the guise of an ‘‘ adequacy 
test’’ or otherwise. It in effect injects into the Act the very 
qualifications and limitations suggested by the deleted portions of 
the amendment. The Commission may not rule that the proposed 
service fails to qualify as contract carriage under Section 
203(a)(15) inasmuch as the service is, or may be ‘‘provided by 
common earriers.’’ Neither may the Commission deny a permit 
under Section 209(b) because the applicant has failed to establish 
that existing common carriers are ‘‘unwilling or unable to provide 
the type of service for which a need has been shown.”’ 

We conclude generally that to the extent that the Commission 
has attempted to apply substantially the same tests for determining 
public convenience and necessity as it relates to common carriage 
to the narrowly restricted language of the statute relating to con- 
sistency with the public interest as it applies to contract carriage, 
the action is not supported by the language of Section 209(b). 

It is of interest to note that at one time the Commission recog- 
nized a difference in the standards of proof required to show con- 
sistency with the public interest incident to a contract carrier’s 
permit, as compared to the certificate of public convenience and 
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necessity required for a common carrier. Earlier, it was required 
that once a contract carrier applicant had established a prima facie 
case, there was some burden on the protestants to come forward 
with evidence in rebuttal. See Jason W. House Contract Carrier 
Application, 1 M. C. C. 725. At about the same time the Commis- 
sion held that the availability of adequate common carrier service 
alone did not preclude the granting of a contract carrier authority. 
See T. J. Broom Contract Carrier Application, 1 M. C. C. 425; 
Howard W. Juett Contract Carrier Application, 1 M. C. C. 268. 
Clearly the effect of the amended statute is to restore these pro- 
cedures to a degree, and to give emphasis to the shipper’s prefer- 
ence, which underlies the special concept of contract carriage in 
any case. And it is clear that under the narrow definition of con- 
tract carriage found in the new law, there is no occasion, necessity 
or warrant for the same standards of proof in both applications. 

The Commission cites many of its own rulings since the 1957 
amendments under the well established theory that contempo- 
raneous construction of a statute by those charged with its execu- 
tion is entitled to great weight and should be affirmed unless clearly 
erroneous. However, the construction of a statute is a matter 
ultimately for the Courts to determine. Where the Commission’s 
construction is clearly erroneous, the rule contended for does not 
apply. See Woods v. Benson Hotel Corporation, 177 F. 2d 543, 
(8th Cir. 1949); Texas & Pacific Ry. Co. v. United States, 289 
U. S. 627; Mid-Continent Petrolewm Corp. v. N. L. R. B., 204 F. 2d 
613 (6th Cir. 1953), certiorari denied, 346 U. S. 856. 

Plaintiff urges that we compel action by the Interstate Com- 
merce Commission unlawfully withheld upon the application of 
plaintiff, and requests that we direct the Interstate Commerce 
Commission to issue to plaintiff a permit authorizing it to perform 
the transportation recommended by the Examiner. We have no 
such authority. Courts of review have no power to order an ad- 
ministrative body to perform discretionary acts in a particular 
manner, or themselves to exercise administrative functions. See 
Interstate Commerce Commission v. Waste Merchants Association, 
260 U. S. 32; Work v. Rives, 267 U. S. 175; Federal Power Com- 
mission v. Idaho Power Company, 344 U. S. 17. 

In the final analysis the Commission has the responsibility for 
determining what is best for the public interest and the national 
transportation policy, weighing the various criteria that Congress 
has provided. The most that the courts may require is that all 
relevant factors be weighed carefully and fairly, and in this case, 
that no application be brushed aside upon the ground that an 
existing carrier wishes to perform the service. Again we emphasize 
that under the present statutory scheme, the shipper, the contract 
carrier and the common carrier all have coordinate interests; that 
there are now at least two forms of motor carrier service entitled 
to equal recognition, and that the interests of each must receive a 
fair consideration in reaching a determination which is consistent 
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with the public interest and the policy of Congress with reference 
to national transportation. 

For the foregoing reasons judgment will be entered setting 
aside the orders of the Interstate Commerce Commission and de- 
claring them unlawful and void, and remanding the case to the 
Commission for further proceedings consistent with the rulings 
expressed here. 
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Rail Transportation 


By Joun F. Donexan, Editor 





Minnesota Intrastate Freight Rates 


On June 6 the Interstate Commerce Commission released the pro- 
posed report of Hearing Examiner W. W. Peck in which it is recom- 
mended the Commission find that intrastate freight rates and charges 
for rail transportation within Minnesota are abnormally low and are 
not contributing their fair share of revenue to railroads operating there- 
in, and that rates and charges on commodities as set forth in an ap- 
pendix (including coal, pulpwood, livestock, sand and gravel, grain and 
grain products., etc.) should be increased to the same extent that in- 
creases were authorized for interstate transportation of such commodities 
in Ex Parte 196, 206 and 212. 


Split Delivery of Multiple Car Shipments for Export 


By order entered June 15, 1960 in I & S 7373, Split Delivery of 
Multiple Car Shipments for Export, the Commission, Board of Suspen- 
sion, suspended from June 15, 1960 to and including January 14, 1961, 
the operation of certain schedules published in Supplement 19 to I. C. C. 
159, issued by Southern Ports Foreign Freight Committee, Agent, Chi- 
cago, Illinois, proposing to establish a new rule, applicable on rail ship- 
ments subject to an aggregate minimum weight of 100 tons or more, per- 
mitting individual cars to be delivered in switch service to any shipside 
facility at the same port of exit. 


Great Northern Ry. Highway Operations 


By report and order of division 4 in MC-F-7052, the Great Northern 
Railway Company has been authorized to acquire control of Superior & 
Duluth Transfer Co., a motor common carrier having authority to operate 
over irregular routes generally between Superior, Wisconsin, and Duluth, 
Minnesota, and on specific commodities to other points in Wisconsin and 
Minnesota. The authority was issued upon condition that operations of 
the Transfer Company would be restricted to service auxiliary to, or 
supplemental of, rail service. 


Barge-Rail Coal from Huntington, W. Va. 


In I & S 7368, Barge-Rail Coal from Huntington, W. Va., to Chicago 
District, the Commission, Board of Suspension, suspended from June 1, 
1960 to and including December 31, 1960, the operation of certain sched- 
ules published in I. C. C. Nos. 11 and 12, issued by The Ohio River Com- 
pany, Cincinnati, Ohio, proposing to establish a new joint barge-rail 
commodity rate, minimum 5,000 tons, on bituminous coal from Hunting- 
ton, West Virginia, to points in the Chicago Switching District. 
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Mixed Freight in Containers on Flat Cars—B. & O. 


On July 19 the I. C. C. served the report and order of Hearing 
Examiner Lawrence B. Dunn in Nos. 33021 and 33233, in which it is 
recommended that reduced rail all-commodity rates and charges for 
mixed freight in containers on flat cars, under so-called TOFC plan 4, 
whereby rail carriers provide that linehaul only from terminal to term- 
inal published in Supplement No. 4, Tariff I. C. C. 24393, by the B. & O., 
and applicable to transportation between Jersey City, Philadelphia, 
Baltimore and Washington, on the one hand, and Cincinnati, Indianapo- 
lis and Louisville on the other, are found to be compensatory and other- 
wise lawful. 

In the course of his report, Examiner Dunn stated that it was the 
hope of the B. & O. that rate reductions would increase their tonnage 
and net revenues and not burden other traffic, and that the plan should 
be given a fair trial, adding that, ‘‘It might just ‘possibly happen that 
under this plan, and the other TOFC plans now in operation, the rail- 
roads may eventually find their best area of operation under ‘coordi- 
nated’ or ‘integrated’ transportation, concerning which there has been 
so much study, investigation, and prediction among transportation ex- 
perts, administrators, and legislators of recent years . . . On this record, 
the examiner finds that the rates and charges of the respondent here 
under investigation are compensatory, that they are not in violation of 
the National Transportation Policy, that they do not constitute unfair 
or destructive competition, as contemplated by the Interstate Commerce 
Act, and that they are just and reasonable.’’ 


Lumber—Free Time Allowance at Hold Points 


The I. C. C. released, on June 17th, its report and order on re- 
consideration in I & S 7050, in substance affirming the findings in the 
report of division 2 at 308 I. C. C. 247, to the effect that proposed sched- 
ules of seven western railroad respondents permitting a maximum of 15 
days of holding time, free of demurrage charges, for cars of lumber in 
transit stopped at certain points in western trunkline territory, and the 
according thereto of the right of one free diversion, is not shown to be 
just and reasonable. 

In the course of its report the Commission found that the in-transit 
dealers would obtain up to 15 days’ free warehousing from the railroads, 
a service not accorded by them to any other traffic, and for which inade- 
quate compensation is afforded and which represents undue detention of 
box cars contrary to the National Transportation Policy. 


New York Central’s Petition for General Investigation of Mergers 


On June 29 division 4 of the I. C. C. issued its order in Docket 
33475, denying a petition filed June 13, 1960, seeking the initiation of a 
general investigation of unification, consolidation and merger of rail- 
roads within Trunk Line and Central Freight Association territories, 
and has set forth as its reasons for such denial: 
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(1) The former provisions of section 5 of the Interstate Commerce 
Act requiring the Commission to prepare and adopt a plan for 
the consolidation of railway properties having been repealed by 
the Transportation Act of 1940, and the present law permitting 
approval by the Commission of such actions upon a finding of 
consistency with the public interest; 


Experience under the former legislation indicating that a gen- 
eral investigation of the nature sought would require extensive 
proceedings over a long period of time, and the withholding, 
until conclusion of such a general investigation, of approval of 
proposed transactions which are shown to mect the requirements 
of existing law might result in undue delay in the effectuation 
of needed economies and improvements of service, and be con- 
trary to the public interest; and 


In connection with any application filed with the Commission 
for authorization under section 5, interested parties may inter- 
vene and present pertinent evidence and argument in respect 
of the specific transaction proposed and in respect of matters 
of general public interest, such as those raised by the petition. 


Railroad Merger Proposals 
Norfolk & Western—Nickel Plate 


The Norfolk & Western and the Nickel Plate Railroads on June 13th 
announced that directors of both companies have agreed upon a basis 
for the exchange of stock as part of a merger proposal which will be 
presented for the approval of the shareholders of both companies and the 
Interstate Commerce Commission. 


Coast Line—Seaboard 


The Atlantic Coast Line and Seaboard Air Line Railroads filed a 
joint application with the I. C. C. to merge their properties into 2 com- 
pany to be known as the Seaboard Coast Line Railroad. The resulting 
company would rank among the ten largest rail systems in terms of 
operating revenue. 


Cc. & 0O.—B. & O. 


On June 14 the I. C. C. was asked to approve plans to merge the 
Chesapeake & Ohio Railway with the Baltimore & Ohio, through an ex- 
change of stock, embodying the proposal that each share of C. & O. 
common stock would be issued for 134 share of B. & O. preferred. In 
this connection the C. & O. sought authority to issue in excess of 2 million 
shares of common stock to complete the exchange. Merger of the two 
lines would result in formation of the second largest railroad system in 
the country, with the Pennsylvania continuing as the largest. 


N. Y. C—B. & O. 


The New York Central Railroad on August 2nd filed a formal ap- 
plication with the Interstate Commerce Commission for permission to 
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acquire control of the Baltimore & Ohio Railroad through a stock pur- 
chase. According to United Press International, the application reiter- 
ated the terms of a previously announced offer for purchase of approxi- | 
mately 60 per cent of B. & O. stock. 


Great Northern—Northern Pacific 


After four years of study and negotiations, directors of the Great | 
Northern and Northern Pacific Railways have voted to consolidate the 
two giant rail systems, it was revealed in the Wall Street Journal of July | 
18th. The proposed merger, which would include the Chicago, Burling- 
ton & Quincy and the Spokane, Portland & Seattle Railroads, would | 
form the Nation’s largest railroad, with almost 25,000 miles of track. | 
The merger of the Great Northern and Northern Pacific has been under 
discussion since 1956. 
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Motor Transportation 


By Ricuarp R. Siemon, Editor 





Reversal of P. M. T. Case 


The essence of an auxiliary and supplemental limitation is functional 
control, rather than geographical limitation. Therefore, a restriction of 
rail-motor operations to points that are stations on the railroad’s line 
does not limit the motor operation to a service auxiliary and supple- 
mental to the rail service. Reasoning thus, a unanimous Supreme Court 
reversed the district court’s decision upholding a grant of contract car- 
rier authority and remanded the case for determination by the Commis- 
sion whether ‘‘special circumstances’’ justified the unrestricted grant. 
American Trucking Associations, Inc. v. United States, 80 S. Ct. 1570, 
decided June 27, 1960. 

The Court recognized that the ‘‘policy of opposition to railroad 
incursions into the field of motor carrier service has become firmly en- 
trenched as a part of our transportation law’’ and that the policy has 
evolved into a set of reasonably firm, concrete standards requiring that 
rail trucking service be ‘‘auxiliary to or supplemental of train service’’ 
unless ‘‘special circumstances’’ justify an unrestricted grant. The only 
reason given by the Commission for the unrestricted grant—that the 
normal restrictions would compel the motor subsidiary to conduct a 
common carrier service—did not, in the Court’s view, justify the Com- 
mission’s action. Such reasoning would open the door to motor contract 
carrier service to most, if not virtually all major destinations and 
‘‘would greatly attenuate the safeguards which have been painstakingly 
erected to prevent railroad domination of trucking.’’ 

In other rail-motor cases, the Commission found that, in an acquisi- 
tion case, the absence of protests by competing motor carriers is not 
significant where applicants fail to meet their burden of showing there 
is a need for the rail vendee to perform an unrestricted motor service 
such as vendor formerly provided (MC-F-7173, Burlington Truck Lines, 
Inc.—Purchase—Filbey Freight Lines, Inc., 7-11-60), and approved the 
acquisition of a motor operation by a railroad restricted to service auxili- 
ary to or supplement of any rail service rather than to the service of the 
applicant railroad (MC-F-7052, Great Northern Railway Company— 
Control—Superior & Duluth Transfer Co., 5-31-60). 


Unlawful Operations and Fitness 


Past unlawful operations continued in spite of advice of counsel and 
Commission staff member, will not necessarily bar grant of authority. 
In MC-117806, Sub 1, Antietam Transit Company, Inc., Common Car. 
Appl., decided June 17, 1960, division 1 considered the application for 
authority to conduct operations which the carrier had engaged in for 
two years. After temporary authority was denied, applicant altered its 
method of fare collection to indicate that no charge was made for the 
movement across the state line. 
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Although division 1 stated it did not ‘‘view lightly’’ the practice 
of carriers, after repeated warnings, conducting unauthorized operations 
“‘under a self-serving opinion that the public requires its service,’’ yet 
it was public need which led to the grant. After noting the absence of 
service by other carriers, the report stated : 


It is not our wish to penalize the public for the shortcomings of a 
carrier. A denial here would leave the public without reasonable 
hope for an adequate service ... 


Dissenting from this view, Commissioner Murphy reasoned that a 
denial of authority was required ‘‘as a matter of law,’’ since the section 
207(a) requirement of fitness ‘‘is completely independent of and un- 


qualified by’’ the public convenience and necessity requirement of that 
section. 


Amortization of Intangibles 


By notice dated June 3, 1960, the Commission announced a change 
in its longstanding policy whereby ‘‘it will be the usual practice’’ not to 
require amortization or write-off of the amount recorded in the ‘‘Other 
Intangible Property’’ account as a result of a section 5 motor carrier 
proceeding. The notice referred to the fifth supplemental order (May 
27, 1960) in MC-F-7000, Consolidated Freight Lines, Inc.—Consolida- 
tion—Consolidated Freightways, Inc. and Sea-Van Express, Inc., as re- 
flecting the change in policy. 

In MC-F-7081, Mushroom Transportation Co., Inc.—Purchase— 
Newell, decided June 6, 1960, division 4, referring to the June 3 press 
release, declined to require amortization of the amount assigned to the 
intangible account. 


Amending Out Opposition 


Amendment of an application to satisfy protestants can go so far as 
to destroy the ‘‘useful public purpose’’ of the application. Authority 
was denied in MC-117109, Sykes Transport Company Common Carrier 
Application, decided June 16, 1960, when division 1 found the amend- 
ments were made to eliminate opposition and were made ‘‘ without regard 
to the shippers’ need,’’ and as a result, ‘‘the public need has been sub- 
ordinated to applicant’s own interest, leaving a muddled picture of the 
authority sought and the support for the amended proposal.”’ 

Although approving of the policy to curtail undue ‘‘atomization’’ 
of motor carrier operating authorities, Commissioner Webb opposed the 
application of a new policy to an applicant who has relied in good faith 
on previously accepted practice. 


Freight Forwarder Terminal Area Operations 


Since by the terms of section 202(c), transfer, collection, or delivery 
services on linehaul traffic within terminal areas performed by a motor 
earrier for a freight forwarder are exempt from the provisions of part 
II, the section 409 contract provisions have no application to such 
terminal services. So held division 2 in 32333, Clipper Carloading Com- 
pany, Inc. v. Pacific Motor Trucking Company, decided June 23, 1960. 
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Such contracts, therefore, need not be filed with the Commission and, 
inferentially, are not subject to the section 409 standards of ‘‘just, 
reasonable, and equitable terms, conditions, and compensation which 
shall not unduly prefer or prejudice’’ the participants or other freight 
forwarders ‘‘and shall be consistent with the National Transportation 
Policy .. .”’ 


Special Vehicular Equipment 


In MC-109397 Sub. 32, Tri-State Trucking Co., Ext.—Arco, Idaho, 
decided June 30, 1960, division 1 found that the highly radioactive na- 
ture of the involved commodity and the ‘‘extreme importance of safety 
factors’’ required use of a lowbed trailer and, therefore, that the use of 
special vehicular equipment is required for the over-the-road movement, 
so that it could not be transported by a general commodity carrier. 
Compare Heavy & Specialized Carriers Section, L. C. N. C. v. Wilson 
Freight Forwarding Company, 79 M. C. C. 572 (involving state size 
limits). However, because of other limitations on the service authorized, 
the division found it unnecessary to limit the grant to operations requir- 
ing special equipment. 


Passenger Service Restrictions 


Where a need for additional service is shown but ‘‘it is apparent 
that no need has been shown for service except to and from... [a par- 
ticular] plant’’ authority will be restricted to ‘‘the transportation of 
passengers who are picked up or discharged at the site’’ of the plant. 
This, said division 1 in MC-94774 Sub 2, Brown’s Bus Service. Inc., 
Ext.—Intermediate Points, decided June 30, 1960, will get around the 
necessity of an inappropriate restriction to a particular class of pas- 
sengers. 

In determining whether the proposed operations would be ‘‘special,’’ 
the division said: 


Where special operations are authorized and the service to be per- 
formed does not involve sightseeing or pleasure tours, however, we 
believe that the service to be provided must be found to be ‘‘special’’ 
in the sense that it could not be provided by a passenger carrier 
operating in the conventional manner. 


Test Period for Dormancy 


In MC-F-7048, Dallas & Mavis Forwarding Co., Inc.—Purchase 
(Portion)—The Billy Baker Co., decided July 26, 1960, division 4 noted 
the usual test period for determining the scope and nature of the opera- 
tions performed by a carrier is the period of six months prior to the 
filing of the section 5 application. However, they also noted that where 
dormancy is an issue the scope and nature of vendor’s service is best 
reflected in the period prior to negotiations between the parties. 

Since the date of negotiations was not established in the instant 
ease, the date of the purchase agreement was used. 
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Evidence of Fitness 


The extent to which evidence pertaining to applicant’s fitness could 
be introduced was in question in MC-F-7137, Howard H. Krapf—-Pur- 
chase—Altemose, decided June 21, 1960. 

Protestants had attempted to introduce into evidence data bearing 
on vendee’s fitness set forth in other proceedings, but it was excluded by 
the examiner as unsupported. But whether it was introduced by pro- 
testants or allowed to be incorporated was not controlling, in the divi- 
sion’s view, since the issue of fitness is always before the Commission in 
section 5 proceedings and the evidence which protestants attempted to 
submit concerned matters the Commission can take notice of without 
specific evidence. 

A subsidiary question concerned vendee’s refusal to answer ques- 
tions involving the conviction of a noncarrier subsidiary which had opera- 
ted vendor’s rights under contract. Not only was it through the sub- 
sidiary that vendee effected the unlawful use of vendor’s operating rights 
prior to the grant of temporary authority, said the report, but 


we will not permit the corporate veil to obscure vendee’s unlawful 
activities from our inspection based upon an allegation that the 
activities are actually those of an ‘‘alter ego.’’ 


Past Operations as Proof of Need for Service 


While recognizing the general principle that existing carriers are 

entitled to first opportunity to handle traffic, division 1, in MC-102295 
Sub 3, Guy Heavener, Inc., Ext.—Sand, decided June 30, 1960, found 
the facts sufficiently different from those of the usual application pro- 
ceeding. 
Applicant had been engaged in transporting the involved commodi- 
ties for the supporting shippers to and from the points in question for 
years in buy-and-sell operations performed in good faith. The volume 
of traffic is large and applicant’s service had been useful to the proper 
conduct of the business of the supporting shippers. 

Thus, the division found that the existing carriers do not now enjoy 
the traffic of the supporting shippers and that the shippers would be 
detrimentally affected by being deprived of applicant’s transportation 
service. 


Failure of Joint Board Member to Sign Order 


The applicant objected to the failure of the joint board member who 
conducted the hearing to sign the recommended orders, in MC-106400 
Sub 21, Kaw Transport Company, Ext.—Missouri, decided June 30, 1960. 

After the hearing, the sole joint board member present, left the State 
Commission and was unavailable to submit the board’s recommendations. 
Subsequently another member of the State Commission submitted the 
recommendations and signed the orders. This, said the division, was a 
situation where the officer became ‘‘unavailable to the agency,’’ within 
the meaning of section 5(c) of the Administrative Procedure Act, and 
the State’s action was completely correct. 
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Incidental-to-Air Versus Linehaul Movement 


The distinction between the two types of operations was considered 
by division 1 in MC-118638, Fischer Common Carrier Application, 
decided June 30, 1960. The transportation involved moves between the 
Galion (Ohio) Airport and the Cleveland (Ohio) Airport, a distance of 
70 miles. The movement between airports is performed by the applicant 
in planes or in trucks, depending on the weather and size of the 
shipments. 

Only when the movement by truck is required by adverse weather 
conditions is the movement within the partial exemption of section 
203(b)(7a), other such transportation is as an independent carrier 
requiring operating authority. 


Transfer of “Interim’’ Rights 


A contention that approval of the transfer of ‘‘interim’’ rights 
would adversely affect numerous ‘‘grandfather’’ operators, when none 
of those ‘‘grandfather’’ operators filed appearances, does not meet pro- 
testants’ responsibility of submitting evidence as to the extent and 
nature of their operations or the extent to which they might be affected 
by the proposed transaction. Furthermore, holds the report in MC-F- 
7101, Transamerican Freight Lines, Inc.—Purchase—Jackson, decided 
June 3, 1960, the evidence does not justify a further hearing. 


Return of Empty Shipper-Owned Trailers 


In MC-31600 Sub 415, P. B. Mutrie Motor Transportation, Inc., Ext. 
—Benzyl Chloride, in Bulk, decided June 2, 1960, the Commission re- 
versed its previous opinion and ruled that the return of empty shipper- 
owned trailers used in the outbound movement back to the point of origin 
is merely incidental to the outbound service and is an integral part of 
an overall service required by shippers. Thus the empty return does 
not require specific authority. (Followed in MC-61403 Sub 45, Mason 
and Dizon Tank Lines, Inc., Ext.—Chemicals, 6-15-60). 

Further, with regard to retention of the trailer at destination for 
storage, the report concludes that ‘‘as long as the return of the empty 
trailer is part of a preconceived plan of the shipper at the time the 
outbound transportation is performed’’ the empty return will be allowed. 

A subsidiary finding in the case is that manifolded cylinder trailers 
are embraced within the description ‘‘tank vehicles.”’ 

Commissioner Freas concurred in the result reached but objected 
to action which would ‘‘broaden operating rights by mere implication.”’ 
Commissioner Winchell dissented from the opinion regarding cylinder 
trailers. 


Notes 


The traffic which existing carriers are entitled to ‘‘includes traffic 
which existing carriers have not yet handled’’ (MC-118803, Atlantic 
Truck Lines, Inc. Contract Car. Appl., 6-27-60) . . . although interline 
tonnage may be significant in determining impact of an acquisition on 
existing carriers, past interchange is only one element to be considered 
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and by itself is not controlling (MC-F-6976, W. T. Byrns Motor Express, 
Inc.—Purchase—Fred 8. George & Son, Inc., 7-22-60) .. . the mere 
possibility of an interruption in service arising from labor difficulties 
or other causes is an insufficient basis for an authorization that will 
place two additional carriers in the field (MC-61403 Sub 45, Mason and 
Dizon Tank Lines, Inc., Ext—Chemicals, 6-15-60) . . . applicant’s past 
participation in land-sea and land-air operations between Seattle and 
Alaska, standing alone, does not establish a need for overland service 
(MC-110149 Sub 3, Dean Van Lines Inc., Ext.—Alaska, 7-19-60) ... 
abstracts of past shipments must be supported by original documents, 
not other abstracts (same case) . . . common control of an authorized 
motor carrier and a formerly exempt carrier, control effected prior to 
August 12, 1958, does not require section 5 authority (MC-107839 
Sub 28, Denver-Albuquerque Motor Transport, Inc., Common Car. 
‘‘Grandfather’’ Appl. 7-18-60) . .. the desire for the close parent- 
subsidiary corporate relationship is insufficient to warrant a grant of 
authority in the face of adequate service by existing carriers (MC- 
118621, Black Diamond Transport Co. Common Car. App., 6-6-60) ... 
system average costs of a large group of carriers cannot be decisive in 
determining justness and reasonableness of particular rates on a specific 
commodity (I & S M-13192, Cotton Cloth—Canton, Mass., to N. J. and 
N. Y., 6-27-60) (compare I & S M-13161, Printing Paper—Holyoke, 
Mass., to Clayton, N. Y., 6-20-60) . . . the term ‘‘foodstuffs’’ connotes 
only those things which are used for human consumption as foods (MC- 
110420 Sub 227, Quality Carriers, Inc., Ext—Corn Products in Bulk, 
6-30-60) .. . ‘‘articles generally sold in grocery stores’’ restricts the 
carrier to the transportation of commodities in the form in which they 
are sold in grocery stores (same case) . . . previously granted authority 
from I. C. C. and P. U. C. to named point makes use of unofficial name 
for point adequate notice (same case) .. . the fact that grant of passen- 
ger authority will include incidental section 208(¢c) charter right, has 
no bearing on question of public convenience and necessity (MC-117806 
Sub 1, Antietam Transit Co., Inc., Common Car. Appl., 6-17-60) ... 
grants of authority will not be given to series of companies ‘‘spun off’’ 
of a carrier as that would encourage multiple corporate entities and 
operate to foster waste and inefficiency and blur lines of responsibility 
(MC-119136, Ruan Transport Corporation of Kansas Contract Car. App., 
6-21-60) . . . authority to transport ‘‘trucks’’ does not include authority 
to transport ‘‘trailers’’ (MC-52657 Sub 527, Arco Auto Carriers, Inc., 
Ext.—tTrailers From South Bend, 7-11-60, overruling Cox Car Leasing, 
Inc., Contract Car. Appl., 73 M. C. C. 609, and Pacific Motor Trucking 
Company Extensien—Oregon, 77 M. C. C. 605, to the extent incon- 
sistent) . . . there is a value inherent in ‘‘grandfather’’ and ‘‘interim’’ 
rights under the Transportation Act of 1958 susceptible of being trans- 
ferred (MC-F-7126, Watkins Motor Lines, Inc.—Purchase—Lavell 
Anderson, et al., 7-21-60) .. . restriction to service ‘‘in instances where 
such service requires the use of special equipment”’ is a variation of 
heavy hauling authority (MC-108461 Sub 77, Whitfield Transportation, 
Inc., Ext.—Las Cruces, N. M., 7-18-60) . . . although sections 206(a) 
and 209(a) relate to operations on public highways, they do not preclude 
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the Commission considering the ‘‘total character’’ of operations par- 
tially over public highways and partially over private roads (MC-C-2806, 
Direct Transport Company, Inc.—Petition for Declaratory Order, 
6-6-60) . . . pooling arrangement approved for limited period (MC-F- 
7212, Freeport Fast Freight, Inc., and Inberty Trucking Company— 
Pooling, 7-20-60) . . . official notice taken of data in filed annual reports 
and effectiveness of order deferred to permit petition to question con- 
sideration of those reports (MC-F-6909, Transport Motor Express, Inc. 
—Purchase—Joseph Marfise, 6-30-60) . . . return load rule considered, 
especially as to empty linehaul mileage and identity of inbound con- 
signee with outbound shipper (I & S M-10680, Return Load Ruwle— 
Emery Transportation Company, 6-10-60) ... 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 Commission has no authority to require refund of taxes. No. 
32489, Ellingson Lumber Co. v. Great Northern Ry. Co., .... 1. C. C. ...., 
4-29-60, Div. 3. 


02.00 When properly applied, rule of ejusdem generis is a useful 
canon of construction. Ordinarily it limits general terms following specific 
ones to matters similar to those specified; but it is only an instrumentality 
for ascertaining correct meaning of words when there is uncertainty, and 
it may not be used to defeat obvious purpose of legislation. 297 U. S. 
124, 128. It should be resorted to not to obscure and defeat intent and 
purpose of Congress, but to elucidate its words and effectuate its intent. 
It cannot be employed to render general words meaningless. 260 U. S. 
542, 554. MOC-C-2205, Panhandle Eastern Pipe Line Co., Investigation of 
Operations, .... M. C. C. ...., 5-6-60, Div. 1. 

02.00 Congress did not intend to confine term “public stockyards” as 
used in sec. 15(5) to larger terminal markets, merely because most of the 
slaughter livestock was being sold through such markets when this provision 
was enacted in 1920. Existence of other types of market outlets at that 
time refutes this contention. To accord credence thereto would tend to 
restrict application of sec. 15(5) to shipments of livestock intended for 
slaughter, which obviously was not intended, since shipments in 1920 also 
included feeder and other types of livestock. What constitutes a public 
stockyards within meaning of sec. 15(5) is solely a question of fact. 213 
I. C. C. 528. No. $2542, Shelby Stockyards Co. v. Great Northern Ry. Co., 

oe & GO. G. 2 ccc, Goeee, Ger. &. 


02.02 Legislative Directions 


02.02 It is generally acknowledged rule of statutory construction that 
legislative intent should be sought from consideration of an act taken as a 
whole, and not merely from detached portions thereof. In order properly 
to understand purpose of sec. 203(a)(17), its connection with sec. 
204(a)(3), which provides that Commission may promulgate safety regula- 
tions for private motor carriers operating in interstate commerce, must be 
recognized. Primary purpose of Congress in including sec. 203(a)(17) in 
Motor Carriers Act of 1935 was to enable Commission to provide safety 
regulations for private carriers, and especially to enable Commission to 
exercise control over hours of service of drivers of private motor vehicles. 
rete ay Panhandle Neg — ~ a Line Co., Investigation of Operations, 
coee Be Ge Ge ccvcy SOUS, Bate be 


02.06 Legislative History 


02.06 Legislative history of Transportation Act of 1958, which added 
sec. 13a to Act, supports conclusion that filing application with Kansas 
Commission and presentation are one and the same thing. In explaining 
considered provision on floor of Senate, Senator Smathers stated that “juris- 
diction over trains operating wholly within a single State would remain 
with State regulatory commissions. If a State commission does not act on 
request for discontinuance within period of 120 days, railroad involved 
would be given right of petition to I. C. C.” Obviously, such request is 
made when application is filed. Commission finds jurisdiction of this 
matter and motion to dismiss carrier’s petition will be overruled. F. D. 
20592, Missouri Pac. R. Co.—Discontinuance of Passenger Service Bet. 
Atchison & Downs, Kans., .... I. C. C. ...., 5-25-60, Div. 4. 





* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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02.06 When Transportation Act of 1920 was under discussion in 
Senate on December 16, 1919, an amendment to Act then in effect, which 
was initial step in the enactment of sec. 15(5), introduced by Senator 
Cummings, contained definition of public stockyards as follows: 


Public stockyards are those used as facilities for handling livestock 
at places of sale, purchase, and slaughtering, including those at which 
the Department of Agriculture maintains inspection of meat animals 
for slaughter, and such other places as the Commission may find in 
common use for handling or buying and selling live stock by carloads, 
to be designated by the Commission. (Emphasis supplied). 


Section 15(5) of Act as enacted did not include amendment introduced by 
Senator Cummings, but underlined [emphasized—Ed.] portion of amend- 
ment then proposed is indication that term “public stockyards” was not in- 
tended to be confined solely to stockyards at which Federal inspection is 
maintained. No. 32542, Shelby Stockyards Co. v. Great Northern Ry. Co., 
taco Be Ms Ge occcy Se, a oe 


02.1 National Transportation Policy 
02.10 Generally 


02.10 Proposed maximum 15-day stop free of charge would result in 
unwarranted waste in use of much-needed carrier equipment, and thus run 
counter to National Transportation Policy “to promote safe, adequate, 
economical, and efficient service and foster sound economic conditions in 
transportation and among several carriers.” I & S 7050, Lumber—Free 
Time Allowance at Hold Points, .... I. C. C. ...., 6-6-60, Commission. 


02.10 It would be contrary to public interest and to expressed policy 
of Congress “‘to promote safe, adequate, economical, and efficient service 
and foster sound economic conditions in transportation and among several 
carriers” to require continuation of present passenger service merely to 
preserve present jobs or compensation to affected employees. F. D. 20592, 
Missouri Pac. R. Co.—Discontinuance of Passenger Service Bet. Atchison & 
Downs, Kans., .... I. C. C. ...., 5-25-60, Div. 4. 


02.15 Reasonable Charges 


02.15 Proposal may result in some reduction in carrier revenues, but 
that affords no sound basis for disapproving proposed provisions. Commis- 
sion is charged under National Transportation Policy, among other things, 
with encouraging establishment and maintenance of reasonable charges for 
transportation services, without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive practices. I & S M-13037, 
Overflow Provisions in Connection With Class Rates—Central Ter., 
cK © ©... ..<n9 Oeee, Dee. &. 


02.2 Interstate & Foreign Commerce 
02.20 Generally 


02.20 Notwithstanding fare being collected in a single State, it still 
constitutes compensation for underlying transportation between points in 
two States. Clearly, applicant is conducting for-hire operations in inter- 
state commerce without appropriate authority. MC-117806, Sub 1, Antietam 
Transit Co. Inc. Com. Car. App., .... M. C. C. ...., 6-17-60, Div. 1. 


02.23 Local Part of Through Movement 


02.23 Applicant admonished to discontinue participating in transpor- 
tation which involves use of applicant’s services to Pa.-Ohio State line in 
connection with through movement of disabled and/or replacement vehicles 
between points in Ohio and other States. Such movements are interstate 
in character and specific authority is required therefor. This is true not- 
withstanding fact that applicant’s participating operations are performed 
solely within Ohio. See 17 M. C. C. 661 and 51 M. C. C. 263. MOC-119097, 
Johnny’s Auto & Truck Towing, Inc. Com. Car. App., .... M. C. C. 
4-20-60, Div. 1. 
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04. Exempt Operations 


04.0 Agricultural 
04.01 Semi-Processed Plants 


04.01 When so-called exempt commodities will continue to be trans- 
ported after May 1, 1958, as prior thereto, in mixed shipments with com- 
modities now requiring authority, transportation of exempt commodities 
also requires authority and so-called exempt commodities become subject 
to provisions of Act by reason of sec. 7(2) and as such are covered by 
“grandfather” provision of sec. 7(c). Accordingly, applicant may be granted 
authority herein not only for commodities specifically made subject to eco- 
nomic regulation by sec. 7(a), but also for those so-called exempt commodi- 
ties when transported in mixed shipments with formerly exempt commodities 
hereinbefore mentioned. MC-117882, Wm. R. Lamb Com. Car. ‘“‘Grand- 
father’? App., .... M. C. C. ...., 5-27-60, Div. 1. 


04.02 Animals, Fish & Products 


04.02 Prior to enactment of amendment, Commission considered 
frozen fish to be an “exempt” commodity within meaning of sec. 203(b) (6). 
It remains so-called ‘‘exempt’’ commodity subsequent to 1958 amendments 
but, since in instant case, fish will be transported in motor vehicle in mixed 
shipments with commodities now requiring authority, transportation of fish 
also requires authority. Compare 27 M. C. C. 689 and 186 F. 2d 400. 
Amendment narrowed area of exemption formerly provided by sec. 203 (b) (6) 
by causing frozen vegetables, frozen berries, and frozen fruits, which pre- 
viously had been held, in court decisions, to be exempt, to lose their 
“exempt” status and be made subject to certificate and permit requirements 
of Act. Thus prior to amendment of sec. 203(b)(6) by sec. 7, applicant 
could transport mixed shipments of frozen fish and frozen berries, frozen 
fruits, and frozen vegetables in same vehicle without authority, but subse- 
quent thereto authority was required to transport three last-named commodi- 
ties, which in turn caused frozen fish to lose benefit of partial exemption 
when shipped in same vehicle therewith. It is clear, therefore, that when 
shipped in this manner frozen fish is commodity which has been “made 
subject to provision of (the) Act by paragraph (a)’’ and as such is covered 
by “grandfather” provisions of sec. 7(c). MC-118152, B. M. Lewis Com. 
Car. “Grandfather” App., .... M.C. C. ...., 4-26-60, Div. 1. 


04.08 Nonexempt Articles 


04.03 Commodities which were nonexempt prior to enactment of 
Transportation Act of 1958 could not be lawfully transported by carriers 
not having authority therefor, and consequently transportation of such com- 
modities may not be basis for filing of “grandfather” application because 
they were not “‘made subject” to economic regulation by sec. 7(a). ‘“‘Grand- 
father” rights obtainable under sec. 7(c) do not extend to all commodities 
embraced in Administrative Ruling No. 107, but only to those commodities 
made nonexempt by second proviso to sec. 203(b)(6), and to those exempt 
commodities transported in same vehicle with commodities made nonexempt 
by that proviso. MOC-118152, B. M. Lewis Com. Car. “Grandfather” App., 
oes Ms Ge Ge ove cy SO a & 


04.06 Exempt Return Movements 


04.06 Authority for backhaul is required when transportation involves 
for-hire carriage of gilsonite. But, when vehicular equipment is used to 
carry grain that is within partial exemption of sec. 203(b)(6) of Act, and 
such equipment is not used, in carrying for compensation at same time 
commodities other than those within exemption of sec. 203(b)(6), no 
authority is required from Commission regardless of whether operation is 
conducted as private carrier enterprise or as for-hire carriage. Compare 
53 M. C. C. 83, and 48 M. C. C. 259, 51 M. C. C. 61. MO-C-2375, Evan 
Williams—Investigation of Operations, .... M. C. C. ...., 5-10-60, Div. 1. 
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04.1 Incident to Air Transport 
04.10 Generally 


04.10 Emergency service to other airports of type described involves 
transportation which is incidental to transportation by aircraft and thus 
requires no authority from Commission. 48 M. C. C. 310. Sec. 203(b) (7a) 
of Act. 


Transportation service performed to Greenbrier Hotel is of different 
character. Passengers wishing to continue their journey beyond air terminus 
to hotel make their own arrangements with applicant, and airline is not 
party to such arrangements. An incidental-to-air motor operation must 
consist merely of performance of livery type service, dependent upon air 
service, and an adjunct thereof. While it is true that distance over which 
transportation is performed is not necessarily a controlling factor in deter- 
mining whether a particular service is ‘“‘incidental to transportation by air- 
craft,’”’ service performed to White Sulphur Springs, located 75 miles from 
Woodrum Field Airport cannot be said to be other than linehaul operation. 
Authority from Commission is required to perform such service. MC-119129, 
Sub 1, Woodrum Field Airport Limousine Service, Inc. Com. Car. App., .... 
M. C. C. ...., 4-20-60, Div. 1. 


04.5 Terminal Area Operations 
04.51 Rail 


04.51 As rail carriers serving Superior and Duluth, including Great 
Northern, have not found it feasible to designate those points ag single 
terminal area, such services that Transfer provides for them between two 
cities, being beyond terminal area of each station, is linehaul operation. 
29 M. C. C. 599, 601 (1941). MC-F-7052, Great Northern Ry. Co.—Control 
—Superior & Duluth Transfer Co., .... M. C. C. ...., 5-31-60, Div. 4. 


04.52 Motor 


04.52 On limited occasions, Transfer also has provided transfer, col- 
lection, and delivery services for linehaul motor carriers serving Duluth, 
Superior, or both, including certain motor carrier protestants, within each 
city or between them. Such local transportation comes within partial 
exemption provisions of sec. 202(c)(2). 54 M. C. C. 21, 59-61 defining, in 
respect of motor carriers and freight forwarders, transfer, collection and 
delivery service and terminal areas. MC-F-7052, Great Northern Ry. Co.— 
Control—Superior Duluth Transfer Co., . M. c. C. ....-, 5-81-60, Div. 4. 


04.54 Forwarder 


04.54 Contracts with freight forwarders for performance for such 
forwarders of motor-carrier collection, delivery, or transfer services within 
terminal areas fall within exemption provisions of sec. 202(c), and are not 
required by sec. 409 to be filed with > No. 32333, Clipper 
Carloading Co. Inc. v. Pac. Motor Trucking Co., .... I. C. C. ...., 6-23-60, 
Div. 2. 


05. Types of Carriage 


05.0 For-hire Carriers 
05.00 Generally 


05.00 Found that Donald L. Wilson, dba Wilson Sugar, Oil & Elevator 
Co., of Riverdale, Kans., has been and is engaging in transportation, in 
interstate commerce, of sugar for compensation as for-hire carrier by motor 
vehicle without appropriate authority, in violation of sec. 203(c), and 
206(a)(1) or 209(a)(1) of Act; and order entered requiring him to cease 
and desist from all such for-hire operations until appropriate authority is 
obtained from Commission. 


Found further that respondents, J. Aron & Co., Inc., of New Orleans, 
La., The American Sugar Refining Co., of New Orleans, La., Meinrath 
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Brokerage Co., of Kansas City, Mo., and Kerr-Green Brokerage Co., of 
Oklahoma City, Okla., to extent that they are beneficially interested in or 
affected by said operations, are and have been participating in concert with 
Donald L. Wilson, in _= violations. MC-C-2171, D. L. Wilson—Investiga- 
tion of Operations, .... M. C. C. ...., 4-20-60, Div. 1. 


05.1 Common Carriers 
05.10 Generally 


05.10 Applicant does not propose to assign vehicles to exclusive use 
of supporting shippers, nor does he propose service designed to meet their 
distinct transportation needs. Accordingly, service proposed is common 
carriage. Sec. 203(a)(15) of Act. MC-110283, Sub 9, Paul Abler Ext.— 
Sioux City, Iowa & Yankton, S. Dak., 5-12-60, Div. 1. 


05.10 Fact that a service held out generally was used by only one 
shipper does not necessarily confine operation to contract carriage. Compare 
69 M. C. C. 539, 546-7. Applicant’s past operations in transportation of 
bananas were those of common carrier for hire. MC-1180386, Bill Drake 
Com. Car. “Grandfather” App., 6-2-6060, Div. 1. 


05.10 Here it is fairly established by provisions of lease and operations 
performed thereunder that applicant exercised control and direction of 
vehicles and their drivers. Moreover, in view of his published tariff rates, 
his billing procedure, his relations with owner-operators and shippers, and 
his maintenance of insurance, notwithstanding provisions of lease, it is 
equally clear that applicant was responsible both to shipper and to general 
public. Viewed in its entirety, evidence fairly establishes that applicant’s 
operations were undoubtedly those of common carrier. MC-117726, R. J. 
Hendricks Com. Car. “Grandfather” App., 5-5-60, Div. 1. 


05.10 While applicant would serve only a single shipper under 
authority here under consideration, its proposed service does not come 
within recently amended definition of contract carriage. It does not propose 
to assign vehicles to exclusive use of supporting shipper, nor does it propose 
service to meet any distinct transportation need of that shipper. Accord- 
ingly, service proposed is common carriage. MC-107272, Sub 16, Monkem 
Co. Inc. Ext.—Salt, 4-29-60, Div. 1. 


05.10 Transportation services to be furnished shippers herein would 
be substantially same for all lumber wholesalers and brokers and of same 
nature as that provided by common carriers. Accordingly, service as pro- 
posed is common carriage. MC-116829, A. F. Whitmer Cont. Car. App., 
..+. M. CG. C. ...., 4-19-60, Commission. 


05.2 Contract Carriers 


05.20 Generally 


05.20 Applicant’s proposal to serve single shipper and to assign equip- 
ment to latter’s exclusive use under continuing contract, constitutes service 
as contract carrier, as defined in sec. 203(a)(15) of Act. MC-89710, Sub 8, 
Raymond Bahr Ext.—Posts from Cass Lake, 6-15-60, Div. 1. 


05.20 Applicant’s proposal to serve single shipper and to dedicate its 
equipment to exclusive use of that shipper constitutes service as contract 
carrier by motor vehicle as defined in sec. 203(a)(15) of Act. MC-119314, 
Harold Feiner Cont. Car. App., 6-3-60, Div. 1. 


05.20 Inasmuch as applicant proposes here to serve single shipper 
under continuing contract and to assign equipment to that shipper’s exclusive 
use, Operation as proposed comes within definition of contract carriage as 
set forth in sec. 203(a)(15) of Act, as amended. MO-95212, Sub 27, H. R. 
Henderson Ext.—Petroleum Products in Container, .... M. C. C. ...., 
4-19-60, Commission. 
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05.20 Generally (Continued) 
To Same Effect: 


MC-83610, Sub 5, A. W. Bauman, Jr. Ext.—Coal, .... M.C.C. ...., 
5-23-60, Commission. 


MC-119203, Dominick Caridi Cont. Car. App., 5-10-60, Div. 1. 


MC-111015, Sub 5, L. P. M. Corp. Ext.—Added States, 5-11-60, Div. 1. 


MC-116795, L. G. Willman Cont. Car. App., .... M.C. C. ...., 4-21-60, 
Commission. 


05.20 Applicant’s proposed service limited to three shippers under 
continuing contracts would, under circumstances here disclosed, constitute 
service as contract carrier by motor vehicle as defined in sec. 203(a) (15) 
of Act. MC-118846, Dale Jessup Cont. Car. App., 5-9-60, Div. 1. 


05.20 Applicant operates four low-side trailers suitable for transpor- 
tation of considered commodities and intends to dedicate those trailers to 
shipper’s exclusive use. In view thereof, finding is warranted that proposed 
service is that of contract carrier within definition set forth in sec. 203(a) 
(15) of Act. MOC-114912, Sub 10, C. J. Kotwica Ext.—Copper & Brass, 
5-20-60, Div. 1. 


05.20 Applicant has had on file contract with only one shipper since 
1955; he transports but single class of commodities; and he serves only 
single origin point. Although he claims that his services are available to 
any member of shipping public, he has contracted with only one or possibly 
two shippers. Under circumstances applicant has failed to establish that 
he holds out to serve general public, or that his operations do not conform 
to amended definition of contract carrier. MC-115066, Sub 1, Eugene Lee 
Conversion Proceeding, 5-23-60, Div. 1. 


05.20 Inasmuch as applicants propose to serve only two shippers under 
continuing contract and to assign equipment to their exclusive use, operation 
as proposed comes within definition of contract carriage as set forth in 
sec. 203(a)(15) of Act. MC-452, Sub 6, W. N. Rohrbaugh & J. E. Livels- 
berger Ext.—Ga., .... M. C. C. ...., 5-26-60, Commission. 


05.21 Specialization 


05.21 Transportation of salt does not require such special services or 
specially-designed equipment or facilities as to negate rendition of such 
service by common carrier. MC-96098, Sub 21, H. H. Follmer Cont. Hauling, 
Inc. Ext.—Ohio Origins, 5-23-60, Div. 1. 


05.21 Nature of proposed service does not involve specialization of 
such degree as to preclude adequate performance by common carriers. 
Protection of lading by use of furniture pads is not a characteristic peculiar 
to contract carrier service since this is only one of many methods to prevent 
damage to lading. MC-452, Sub 6, W. N. Rohrbaugh & J. E. Livelsberger 
Ext.—Ga., .... M. C. C. ...., 5-26-60, Commission. 


05.22 Assigned Equipment 


05.22 Shipper requires, and applicant is authorized by Commission to 
provide, only a one-way, westbound service on movement of shipper’s 
products. It is clear that insofar as such westbound movement is concerned, 
applicant is utilizing its equipment only in providing service for this one 
shipper. With respect to return movement, it does not appear that trans- 
portation of “exempt” agricultural commodities has any greater effect upon 
availability of applicant’s equipment to its contracting shipper than would 
be case with empty return movement. In circumstances disclosed, appli- 
cant’s equipment is dedicated to service of its contracting shipper as con- 
templated by statute. MC-109307, Sub 13, Kansas-Ariz. Motor Exp. Inc.— 
Conversion Proceeding, 5-10-60, Div. 1. 
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05.23 Number of Patrons 


05.23 Applicant in serving only one shipper under her permit must 
be presumed to be meeting distinct need of that customer. Accordingly, 
applicant’s operations conform to definition of contract carrier as set forth 
in sec. 203(a)(15) of Act, and she is not entitled to certificate of public 
convenience and necessity, in lieu of permits she now holds. MC-51102, 
Sub 7, Emma Berger Conversion Proceeding, 5-9-60, Div. 1 


05.23 As to permits issued subsequent to 1957 amendments, it has 
been Commission’s practice generally in administering amended sec. 203 (a) 
(15) and 209(b) of Act to include restriction limiting contract carriers to 
service under contracts with named shippers. Instant application is sup- 
ported by only one shipper, and there is nothing in record warranting 
departure from this practice. MOC-111442, Sub 5, Connell Transport Co. 
Ext.—Chicago, IIL, .... M. C. C. ...., 6-6-60, Div. 1. 


05.23 Since applicant will devote its service to shippers’ exclusive use, 
service proposed, limited to supporting shipper, is that of contract carrier 
as defined in sec. 203(a)(15) of Act as amended and grant to extent set 
forth in findings is warranted. MC-119192, Eastern Delivery Service, Inc. 
Cont. Car. App., .... M. C. C. ...., 6-6-60, Div. 1. 


05.23 Under particular set of facts in this case, respondent, operating 
under contracts with 46 shippers, does not conform to amended statutory 
definition of contract carrier. Forty-six contracts should not be as binding 
in future cases, for each determination must be made from consideration of 
several factors and circumstances listed as a guide or standard. MC-40872, 
Sub 8, Storch Trucking Co. Inc. Conversion Proceeding, . . M. C. C 
4-22-60, Div. 1. 


05.23 Applicant serves only three shippers, including Allis-Chalmers, 
and its operations are closely connected with businesses of these shippers. 
Proposed service would be that of contract carrier by motor vehicle as 
defined in sec. 203(a)(15) of Act. MOC-111717, Sub 17, Tractor Transport, 
Inc. Ext.—Twenty-Two States, 5-12-60, Div. 1 


05.3 Forwarders 


- eee ey 


05.30 Generally 


05.30 A forwarder is not exempted from provisions of part IV of Act, 
nor does it become subject to such provisions, at its own pleasure or option. 
Provisions of Sec. 402(b) are mandatory. 


If several desks, typewriters, automobiles, etc., belonging to a house- 
holder, are in fact forwarded as part of or in connection with furniture and 
personal effects of householder, such (plural) items constitute ‘“‘used house- 
hold goods” within meaning of statute. 260 1. C. C. 52. Accordingly, pro- 
posed operations of applicant herein are included within exemption of sec. 
402(b)(2) and are not subject to part IV of Act; and application should 
be dismissed. FF-254, Ace Freight Fwdg. Co. Inc. Freight Forwarder 
Be ..-+ 4, GC. GQ. 2s+ 09 DRO Get. 4. 


05.6 Brokers 
05.60 Generally 


05.60 Section 211(a), which provides for licensing of brokers, requires 
license only of those so engaged for compensation. Applicant receives no 
compensation from carrier, and it appears that $3.50 collected from passen- 
gers is intended to approximate proportionate share of cost of transporta- 
tion with any profit going to church. Representative or spokesman of a 
club may arrange for charter trips without license and it is conceivable that 
he may receive incidental compensation for his efforts without achieving 
status of broker. Such incidental compensation, however, should remain 
truly incidental, and obtaining of such compensation should never be purpose 
of service performed. MC-12717, Elsie Wencka Passenger Broker App., 
5-10-60, Div. 1. 





I. C. C. PRACTITIONERS’ JOURNAL 





05.9 Private Carriers 
05.90 Generally 


05.90 It seems clear that motor carrier operations conducted by appli- 
cant Markey transporting house trailers for sales purposes from manufactur- 
ing plants or to purchasers, are a bona fide incident to and in furtherance 
of Markey’s primary business as sales agency for trailers and such trans- 
portation was not performed by Markey with purpose to profit from trans- 
portation as such. Accordingly, these operations are those of private carrier. 
MC-119236, R. D. Broderick & D. L. Markey Com. Car. App., 5-25-60, Div. 1. 

05.90 A “business” or “industry” existing not merely to provide service 
to public as public utility, but also to make profit for its owners is commer- 
cial enterprise in generally accepted sense of term, and motor-carrier trans- 
portation which it performs is in furtherance of commercial enterprise. 


Found that respondent, Panhandle Eastern Pipe Line Co., has been 
and is engaged in transportation of property, in interstate or foreign com- 
merce, as private carrier by motor vehicle as defined in sec. 203(a)(17) of 
Act; that respondent is subject to regulations prescribed by Commission 
under sec. 204(a)(3) of Act relative to qualification and maximum hours of 
service of employees and safety of operation and equipment 49 C. F. R. 
190.1-196.9, except part 194 thereof; and that respondent is operating in 
interstate or foreign commerce in violation of such regulations. MC-C-2205, 
Panhandle Eastern Pipe Line Co., Investigation of Operations, .... M. C. C. 

, 5-6-60, Div. 1. 

05.90 Facts of record establish that primary business of applicant is 
sale and distribution of stone and sand, and that transportation performed 
is incidental and necessary to furtherance of this commercial enterprise. 
Therefore, applicant is engaged primarily in noncarrier business, and does 
not operate as carrier for hire within meaning of Act. MC-118897, Samuel 
Sorendino Com. Car. App., .... M. C. C. ...., 5-26-60, Div. 1. 


05.90 It is evident that, in circumstances here present, transportation 
of tile eastbound and backhaul of gilsonite as raw material used by Mastic 
would constitute private carriage when it is both within scope, and in 
furtherance, of Mastic’s primary nontransportation business enterprise, if 
transportation is accomplished by vehicular equipment used exclusively by 
Mastic; and Mastic, in fact, has exclusive right to control, direct, and domi- 
nate performance of service. MC-C-2875, Evan Williams—Investigation of 
Operations, .... M. C. C. ...., 5-10-60, Div. 1. 

05.90 Basis on which both Commission and courts over years have 
decided issue of private versus for-hire carriage has been ‘“‘primary business 
test,”” as recently codified in sec. 203(c) of Act. 51M. C. C. 65, 75; and 
later affirmed in Brooks Transp. Co. v. United States, 93 Fed. Supp. 517, 
affirmed 340 U. S. 925. MC-C-2171, D. L. Wilson—Investigation of Opera- 
wom, .... B.C. C. ...25 430-68, Div. 1. 


05.91 Lessees of Equipment 


05.91 Necessary exclusive right to control is not defeated merely by 
Mastic’s utilization of leased equipment. 124 F. 2d 210, 23 M. C. C. 799. 
But where, as here, leased equipment is used, consideration of whether this 
exclusive right is defeated must be considered within presumption that 
lessor of equipment with drivers is for-hire carrier. 27 M. C. C. 191, as 
restated in 79 M. C. C. 403, at 410. 


This presumption would yield to showing that shipper has exclusive 
right and privilege of directing and controlling transportation service, as, 
for example, if equipment were operated by shipper’s employee. MC-C-2875, 
Evan Williams—Investigation of Operations, .... M. C. C. ...., 5-10-60, 
Div. 1. 


05.92 Goods Purchased 


05.92 Mere taking of title is not sufficient to establish private carriage. 
151 L. 2d 834. MO-C-2171, D. L. Wilson—Investigation of Operations, 
M. C. C. ...., 4-20-60, Div. 1. 
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05.98 Goods Purchased & Sold 


05.93 Section 203(c) of Act provides that transportation of property 
by motor vehicle, in interstate or foreign commerce, shall not be provided 
by any person without appropriate authority ‘‘unless such transportation is 
within scope, and in furtherance, of a primary business enterprise (other 
than transportation) of such a person.”’ Only feature distinguishing Whyte’s 
operation from that of for-hire carrier is fact that he takes title to sand 
and gravel which he transports. This factor alone is not sufficient to turn 
what is basically a transportation service into a ‘‘primary business enterprise 
(other than transportation).’’ MC-119337, Whyte Trucking Co. Inc. Cont. 
Car. App., 5-31-60, Div. 1. 


06. Corporate Organization 


06.2 Disregard of Corporate Entity 
06.20 Generally 


06.20 Commission will not permit corporate veil to obscure vendee’s 
unlawful activities from inspection based upon an allegation that activities 
are actually those of an “alter ego.” MC-F-7137, H. H. Krapf—Pur.— 
Nathan Altemose (Arlene Z. Altemose, Administratrix), .... M.C.C. ...., 
6-21-60, Div. 4. 


1. PROCEDURE 
11. Proceedings 


11.0 Declaratory Orders 
11.00 Generally 


11.00 Although issue which petitioner seeks to have clarified is not 
one that must be determined ‘‘on record after opportunity for an agency 
hearing,’’ as required by provisions of sec. 5(d) of Administrative Procedure 
Act, factual situation here presented warrants exercise of discretionary 
power vested in Commission to clarify questions arising from administration 
of Act. MC-C-2806, Direct Transp. Co. Inc.—Petition for Declaratory Order, 

. & Go Ge cvcsy COS, Bee. i: 


11.05 Rates or Charges 


11.05 In view of decision in T. I. M. E., Inc. v. United States, 359 
U. S. 464, determination herein concerning ratings applied and rates charged 
on past shipments will be restricted to issue of applicability. No. 32387, 
a Traffic Bureau v. Smith’s Transfer Corp. of Staunton, Va., 
I. C. C. ...., 6-10-60, Div. 2. 


11.9 Limitation of Reparation Actions 
11.94 Toll of Statute 


11.94 Under rule 1.25(e) of Commission’s General Rules of Practice, 
registration of special-docket application by defending carrier is deemed 
equivalent of informal complaint filed on behalf of shipper. However, 
registration must be in behalf of proper claimant. In similar situation, 
309 I. C. C. 247, registration was in the name of the Mead Sales Company 
instead of the correct complainant, Mead Corporation. Division 3 found 
that such registration failed to stay the running of statute, and that ship- 
ments covered by application were barred. A like finding must be made 
here with respect to 22 of shipments which were delivered prior to April 26, 
1955. These shipments are barred. No. 38086, Mead Board Sales, Inc. v. 
New York C. & St. L. R. Co., . <i MR acon 6-9-60, Div. 2. 

11.94 An informal complaint, alleging violation of sec. 6(7) of Act, 
filed on March 24, 1958, covering first 15 shipments that moved on and 
between Aug. 19, 1955 and May 11, 1956, was closed on Oct. 6, 1958, as 
not susceptible of informal adjustment. Overcharge claims on these ship- 
ments were timely filed with defendants and formally declined on Sept. 26, 
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1957 and Feb. 12, 1958. Although all shipments were described in informal 
complaint as internal-combustion engines and parts, shipment that moved 
on April 11, 1956 was made up of compressors and parts. In appendix A 
to informal complaint, each shipment was identified by car number, date 
of movement, route, weight, rate charged, and amount paid. This informa- 
tion was sufficient to apprise defendants as to what was shipped and nature 
of claims presented. Thus, informal complaint was seasonably filed as to 
all 15 shipments. However, four remaining shipments, moved on and 
between May 15 and June 1, 1956, were not listed in informal complaint. 
Accordingly, filing of formal complaint on April 1, 1959 was untimely as to 
these shipments. Inasmuch as informal complaint alleged violation of sec. 
6(7) only, limitation provisions of Act were not tolled with respect to issue 
of unjustness and unreasonableness. It follows that Commission may con- 
sider only applicability of assailed rates. No. 32935, Texas Gas Trans- 
mission Corp. v. Alton & Southern R., .... I. C. C. ...., 4-20-60, Div. 2. 


13. Pleading 


13.3 Petitions 
13.35 Intervention 


13.35 Miller, in its petition for intervention presented at hearing, 
stated that timely notice was not given applicant because of clerical error 
in its traffic department. While mere breakdown or failure in office pro- 
cedure not due to sudden illness or other casualty may not be good excuse 
for noncompliance with notice rule, discretionary action of examiner in 
granting petition of Miller should not be interfered with under circum- 
stances here present. MO-112020, Sub 68, Commercial Oil Transport Ext. 
—Paint Materials, 4-25-60, Div. 1. 


13.4 Motions 
13.42 To Strike Irrelevant Matter in Pleading 


13.42 Proponent moves to strike certain statements of protestant con- 
cerning prior proposals, protests, and withdrawal of schedules. These mat- 
ters appear to be irrelevant to issues here presented, and motion is granted. 
I & S M-13096, Clothing—Winston-Salem to N. Y., N. J. & Pa., .... 1. C. 

, 5-10-60, Div. 2. 
13.7 Amendments 
18.71 Enlargement of Claim 


13.71 The application as published in Federal Register does not 
specifically seek authority for transportation of returned shipments. How- 
ever, transportation of returned shipments in reverse direction is charac- 
teristic of retail delivery service, and grant of such authority as provided 
in findings will authorize type of service needed and will not represent 
significant enlargement of application. MC-119192, Eastern Delivery Serv- 
ice, Inc. Cont. Car. App., .... M. C. C. ...., 6-6-60, Div. 1. 

13.71 Application seeks authority to transport alcoholic beverages, 
alcohol, and wine-making materials and supplies. There is no reasonable 
basis for applicant’s contention to effect that term “materials and supplies” 
as used in application also was not intended to be limited by term “wine- 
making”’ but was also intended to apply to alcoholic beverages and alcohol. 
MC-113518, Sub 5, Fresno-Albuquerque Truck Line, Inc. Ext.—Golden, Colo., 

+ Be Co Ci. 0205 eee, wee 4. 

13.71 Section 7(c) does not permit acceptance of “grandfather” appli- 
cations tendered for filing thereunder after Dec. 10, 1958. Accordingly, 
applicant’s proposed amendment to his “grandfather”? application which 
broadens scope of original application and is in effect request or application 
for additional ‘“‘grandfather” rights, must be rejected since it was tendered 
for filing after Dec. 10, 1958. However, such rejection is without prejudice 
to applicant’s right to file application seeking appropriate certificate for 
such additional authority under provisions of sec. 207(a) of Act. MC- 
117882, Wm. R. Lamb Com. Car. “Grandfather” App., .... M. C. 

5-27-60, Div. 1. 
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13.78 To Conform to Proof 


13.73 Additional work is performed on some of stampings, and they 
are then returned to shipper. For applicant to provide complete service it 
will be necessary for him to hold authority to return this commodity. Al- 
though he did not request such authority, Commission will provide for grant 
thereof in findings, but authority granted will be published in Federal 
Register, and any interested person will be permitted to file appropriate 
petition within thirty days of date of such republication. MC-119314, 
Harold Feiner Cont. Car. App., 6-3-60, Div. 1. 

13.73 Evidence establishes need for transportation of repossessed and 
stolen vehicles, and consequently findings will authorize transportation of 
both replacement vehicles and repossessed and stolen vehicles. Although 
applicant did not seek latter authority, it is relatively slight expansion of 
authority sought which is justified by evidence herein. MC-119216, I. F. 
Loftus Com. Car. App., 4-22-60, Div. 1. 


14. Process & Notice 


14.2. Upon Applications 
14.20 Generally 


14.20 Federal Register notice indicates that applicant now conducts 
operations in a number of specified States. Inasmuch as it is permissible 
and common practice for motor common carriers to tack separate portions 
of their operating authorities, notice as published gave sufficient notice to 
potential parties that service to or from points in States now served by 
applicant might be involved. MC-100666, Sub 34, Melton Truck Lines, Inc. 
Ext.—Miss., 6-6-60, Div. 1. 


14.20 Rule 1.241(c), which establishes conditions which must be met 
by person wishing to become protestant in certain proceedings before this 
Commission, does not affect rights of persons who are not parties, and does 
not limit in any way type of evidence which qualified party to proceeding 
may present. Fisher was not permitted to become a party, is not now a 
party, and has no right to participate as a party in any future proceeding 
herein. Nevertheless, fact that he is operating in concerned territory is 
relevant to this proceeding and may be put in evidence by any properly 
qualified protestant in rebuttal to applicant’s evidence that public conveni- 
ence and necessity require proposed service. Evidence presented through 
Fisher on behalf of Stanton was properly received. 73 M. C. C. 129 and 
76 M. C. C. 132. MC-105006, Sub 1, L. L. Smith Ext.—Hundred Miles, 
4-29-60, Div. 1. 


14.22 Who May Complain 


14.22 There is nothing in Rule 1.22 making service upon practitioner 
mandatory but merely states that if it so served, it will be deemed service 
upon party. It is evident that essence of this rule is service upon party, 
while Rule 1.241(c), viewed in its context, essentially pertains to time and 
method of service. In any event, here applicant received notice in ample 
time to advise his counselor, and there is no showing that applicant’s repre- 
sentative was surprised or his position prejudiced in any manner by appear- 
ance of Quickway at hearing. Therefore, examiner was not in error in 
allowing Quickway to participate in proceeding in opposition to application. 
MC-94265, Sub 65, Bonney Motor Exp. Inc. Ext.—Grandfather App., 5-19-60, 
Div. 1. 


14.3 Upon Petitions 
14.30 Generally 


14.30 By literal as well as reasonable interpretation of sec. 13a(2), 
carrier is not required to post notice of proposed train removal in depots, 
stations and other facilities along line. A proceeding under sec. 13a(2), 
unlike one under sec. 13a(1), is not brought before Commission initially, 
but only after State authority has denied or failed to act on application for 
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same relief. Under these circumstances the parties who participated in the 
State proceeding can reasonably be expected to be made aware of pendency 
of later-filed proceeding by notice served by Commission upon particular 
State governor involved, as required by sec. i3a(2). Also as indicated the 
State regulatory commission and all the parties who appeared in the pro- 
ceeding before it are notified of the hearing. Section 13a(2) of Act does not 
require serving and posting of notice required by sec. 13a(1). F. D. 20553, 
Pennsylvania R. Co.—Discontinuance of Passenger Service—Camden-Pem- 
berton, N. J., 6-6-60, Div. 4. 


16. Proof 


16.1 Issues 
16.10 Generally 


16.10 Matter of divisions of rate between carriers is not here in issue, 
and thus may not be determined in this proceeding. Section 15(6) of Act 
provides defendants with adequate remedy where they are unable to agree 
among thmselves on matter of divisions. No. 33218, Great Lakes Carbon 
Corp. v. Carolina, Clinchfield & Ohio Ry., .... I. C. C. ...., 6-10-60, Div. 3. 


16.10 In proceedings under “grandfather” sec. of Act, only issue is 
whether or not applicant was in bona fide operation on statutory date and 
since that time. Applicant here has established that it was in operation on 
critical date and since that time. Thus fact that applicant’s transportation 
may not be in furtherance of its principal business, sale and distribution of 
hardware, is not in issue in this type of proceeding. MC-117926, Moore 
Handley Hardware Co., Inc. Cont. Car. ‘‘Grandfather” App., 4-20-60, Div. 1. 


16.10 In this proceeding issues are whether special case has been 
presented which warrants charging of lower rate for a longer than for a 
shorter haul over direct route, and whether lower rate is reasonably com- 
pensatory. Lawfulness of higher rates to intermediate points on more 
circuitous routes is not in issue. Under provisions of sec. 4, as amended 
July 11, 1957, securing of relief over circuitous routes is no longer necessary. 
Shippers or receivers, however, are not precluded from raising issue of law- 
fulness of rates thereat by complaint. FSA 34987, Newsprint Paper—- 
Calhoun, Tenn. to Baton Rouge. La., .... I. C. C. ...., 4-20-60, Div. 2. 


16.10 A general allegation of unreasonableness is sufficient to permit 
consideration of allegation of inapplicability. No. 32935, Texas Gas Trans- 
mission Corp. v. Alton & Southern R., .... I. C. C. ...., 4-20-60, Div. 3. 


16.10 Commission’s right of inquiry should not be peininetiner so nar- 
rowly as to confine investigation strictly to geographical scope of order 
instituting investigation inasmuch as order sufficiently refers to whole Wilson 
sugar transportation operation. Compare 79 M. C. C. 561, 571. MOC-C-2171, 
D. L. Wilson—Investigation of Operations, .... M. C. C. ...., 4-20-60, 
Div. 1. 


16.2 Burden of Proof 
16.20 Generally 


16.20 Burden of proof in respect of initial joint rates under investi- 
gation in suspension proceeding is on protestants. 


Complainants urge that, since sec. 15(7) of Act is silent as to burden 
of proof in proceedings involving initial rates, sec. 7(c) of Administrative 
Procedure Act, which provides that ‘‘Except as statutes otherwise provide, 
proponent of a rule or order shall have burden of proof,” imposes burden 
of proof on defendants. This contention has no merit. Gartland and 
C. & E. I. are not proponents of any rule or order. It is complainants (pro- 
testants) who are seeking to have order of suspension made permanent rule 
condemning joint rates. No. $2408, Chicago, B. & Q. R. Co. v. Chicago & 
i. Be Bee CBy 2. oe 1. G. Gy 0.00 cy CROOO, Dev. 8. 
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16.23 I & S Proceedings 

16.23 Burden is on respondent to establish that proposed rates are 
just and reasonable. That burden has not been met. In these circumstances, 
rates may not receive approval. I & S M-13142, ms Strip—Bridgeport, 
Conn. to Glen Cove & New Hyde Park, N. Y., .... I. ©. C. ...., 6-1-60, 
Div. 3. 


16.23 When, as here, investigation is instituted prior to effective date 
of certain rates, burden of proof that changed rates are just and reasonable 
rests upon respondent. Sec. 406(e). See 302 I. C. C. 21. However, order 
of investigation included a number of rates and minima which were in effect 
prior to date of order and which were not changed in any respect. As to 
those rates, by far most numerous in this proceeding, burden of proof is 
not on respondent. No. 32547, Import Volume Forwarder Rates—Pac. 
Coast to East, .... I. C. C. ...., 5-19-60, Div. 3. 


16.23 Establishment of this station in Brooklyn would constitute new 
service or practice on part of respondent. Consequently, burden of proof 
is on protestants. I & S 7193, New York Central R. Station at Jay St. 
Terminal, Brooklyn, N. Y., .... 1. C. C. ...., 4-20-60, Div. 2. 


16.3 Official Netice 
16.80 Generally 


16.30 Commission’s power to take official notice does not extend to 
record in other proceedings. 53 M. C. C. 277, 289. Section of applicant’s 
exceptions which is in issue is based on and taken from record in another 
proceeding. Motion to strike is granted. MO-113495, Sub 4, Gregory Heavy 
Haulers, Inc. Ext.—TIll., 6-17-60, Div. 1. 

16.30 Official notice is taken of Supreme Court’s opinion. I & S 7050, 
Lumber—Free Time Allowance at Hold Points, .... I. C. C. ...., 6-6-60, 
Commission. 


16.33 Public Records 

16.33 Like rates were maintained by motor carriers, parties to 
Bureau’s tariff at time of hearing, but Commission may take Official notice 
of fact that 63-cent rate has since been canceled and that 60,000-pound 
minimum in Bureau’s tariff, applying in connection with 58-cent rate, was 
reduced on March 25, 1960 to 30,000 pounds. I & S M-12663, Alcoholic 
Liquors—Detroit, Mich. to Chicago, Tll., .... 1. C. C. ...., 5-19-60, Div. 3. 


16.33 Official notice of Ahnapee’s annual report for 1958, to complete 
that showing, is taken in circumstances. No. 32446, City of Sturgeon Bay 
v. Ann Arbor R. Co., .... I. C. C. ...., 4-26-60, Div. 2. 

16.33 Notice of Commission records indicates that applicant has writ- 
ten contract with only one shipper and since date his permit was issued there 
is no indication of contract with any other shipper. MC-115066, Sub 1, 
Eugene Lee Conversion Proceeding, 5-23-60, Div. 1. 

16.33 Shipper’s operation is new, and it is not established on this 
record that it must have available two motor carriers to handle this traffic. 
in somewhat analogous proceedings Commission has denied applications 
solely upon taking official notice of existing authority which is duplicative 
of that sought. 72 M.C.C. 285. Since Robertson holds necessary authority, 
this portion of application will be denied. MO-117344, Sub 18, Maxwell 
Co, Ext.—Houston, Texas, 5-25-60, Div. 1. 


16.34 Commission Proceedings 


16.34 Commission may properly take official notice of pertinent por- 
tions of Robertson’s operating authority. MC-117344, Sub 18, Maxwell Co. 
Ext.—Houston, Texas, 5-25-60, Div. 1. 

16.34 With respect to applicant’s second motion to strike, case to 
which Rails make reference is published decision of Commission and matter 
of which Commission may take official notice. MC-117809, P & P Cartage, 
Inc. Cont. Car. App., 5-5-60, Div. 1. 
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16.4 Witnesses 
16.40 Competency 


16.40 Assistant General Manager of shipper was properly qualified 
and testified with respect to cost data taken from books of company in 
ordinary course of business. I & S 7163, Forwarder Pickup Allowances at 
Los Angeles and Anaheim, Calif., .... I. C. C. ...., 6-14-60, Div. 3. 

16.40 Witness was treasurer of company and was authorized by it to 
appear at hearing as its representative. He had no direct supervision over 
company’s traffic department, but he did have definite familiarity with its 
operations. He has been its treasurer for 4 years; his position involves 
knowledge as to when all shipments are made, processing all invoices on 
shipments, and checking company’s freight documents for accuracy. He 
was sufficiently qualified to describe shipper’s need for service proposed. 
Depth of his familiarity and weight to be given his testimony, of course, 
were matters protestants could, and did, probe on cross-examination. 
MC-111812, Sub 70, Midwest Coast Transport, Inc. Ext.—St. James, Minn., 
5-11-60, Div. 1. 


16.46 Cross-examination 


16.46 Protestants move to strike statements of proponent’s office 
manager, made on modified procedure, on ground that he was not available 
for cross-examination at oral hearing held, among other things, for that 
purpose. To leave challenged statements of this witness in record under 
these circumstances would refute purpose of Commission’s order and deny 
protestants their fundamental right of cross-examination. Motion is granted. 
I & S M-13238, Pulpboard—Philadelphia, Pa. to Greensboro, N. Car., .. 

I. C. C. ...., 6-27-60, Div. 8. 

16.46 At further hearing practitioner for Associated Industries of 
New York State, Inc., offered in evidence as exhibit a tabulation of results 
of questionnaire circulated to its members. Protestants objected to receipt 
in evidence of this exhibit. Examiner sustained objection, on ground that 
exhibit was offered in evidence to show that answers were received from 
members in response to questionnaire and that information contained therein 
was true, whereas practitioner, who assisted in preparing exhibit, was not 
regular employee of intervener, and could not know truth of matters con- 
tained therein. In its exceptions, this intervener excepts to examiner’s 
ruling. We find that examiner properly excluded exhibit, and that if ad- 
mitted after hearing for another purpose, as urged, its acceptance would 
deprive opposing parties of their right to cross-examine person who prepared 
exhibit. Ex Parte 73, Regulations for Payment of Rates & Charges, .. 

I. C. C. ...., 5-19-60, Commission. 


16.47 Refusal to Testify 


16.47 Howard is corporation Owned and controlled by vendee and 
medium used by him in connection with his operations as carrier as well as 
for leasing of equipment to other carriers. It was through Howard that 
vendee effected unlawful use of vendor’s operating rights prior to grant of 
temporary authority herein. Testimony pertaining to Howard was advanced 
by vendee himself. Questions pertaining to past convictions of Howard as 
bearing on fitness of vendee are material. MC-F-7137, Howard H. Krapf— 
Pur.—Nathan Altemose (Arlene Z. Altemose, Administratrix), .... M. C. C. 
«+e, 6-21-60, Div. 4. 


16.5 Testimony 
16.50 Competency 


16.50 Applicant’s witness Barrett, sales representative and stockholder 
of Lawrence R. McCoy and Co., wholesale lumber dealer, was authorized to 
appear at hearing on behalf of his employer. Examiner refused to permit 
him to testify on grounds that he was salesman and not personally familiar 
with routing of involved traffic and selection of carrier to be used. He 
should have been allowed to testify, at least as to matters within his own 
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personal knowledge, such as location of customers, their demands, and 
volume of traffic moving into his sales territory. MC-105461, Sub 15, 
Benjamin H. Herr Ext.—Lumber from Maine & N. H. to Four States, 5-25-60, 
Div. 1. 


16.52 Verified Statements 


16.52 Protestants object to consideration of proponent’s rate compari- 
sons on ground that they are contained only in its argument which is un- 
verified. Exhibit referred to will be —. I & S M-13288, Pulpboard 
—Philadelphia, Pa. to Greensboro, N. Car., a ae , 6-27-60, Div. 3. 


16.6 esaneaien 
16.66 Voluminous Evidence Rule 


16.66 It is well established that abstract of shipments offered in evi- 
dence must be supported by underlying shipping documents, unless there is 
showing of extenuating circumstances justifying their absence. Here, appli- 
cant asserts that such documents were inadvertently left at its office. It 
offered to make shipping bills available at company office, counsel’s office, 
at further hearing, or to send each counsel photostatic copy of each bill. 
Applicant’s witness gave oral evidence of matter contained in exhibit, and 
was cross-examined by opposing counsel. Furthermore, it is noted that 
protestants did not except to partial grant of authority to serve points set 
out in last 14 items of exhibit 2. In view of above, all of exhibit 2 should 
be received in evidence. MC-94265, Sub 65, Bonney Motor Exp. Inc. Ext.— 
Grandfather App., 5-19-60, Div. 1. 


16.69 Exhibits 


16.69 Assuming, without deciding, that exhibit was not admissible 
because it is not supported by underlying documents, protestants were not 
prejudiced by its receipt into evidence as matter contained therein is merely 
cumulative of undisputed facts, that is, that applicant has been serving 
shipper within scope of its authority and that shipper has shipped commodi- 
ties to points in destination area sought. MC-111015, Sub 5, L. P. M. Corp. 
Ext.—Added States, 5-11-60, Div. 1. 

16.69 Exhibit was introduced to show nature of traffic which Rath 
ships from St. James to Waterloo; that portion of that traffic ultimately 
was shipped to points in proposed destination territory; and that in event 
instant application is approved such traffic could be expected to be trans- 
ported in applicant’s service directly from St. James to considered destina- 
tion territory. Challenged exhibit reflects relevant information in this pro- 
ceeding and will be considered on its merits. MOC-111812, Sub 70, Midwest 
Coast Transport, Inc. Ext.—St. James, Minn., 5-11-60, Div. 1. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Commission will give consideration to letter only for purpose 
of showing that Post Office Dept. had notice of and made no objection to 
proposed discontinuance. F. D. 20934, St. Louis-S. F. Ry. Co.—Discontinu- 
ance of Service Bet. Fort Scott, Kans. & Tulsa, Okla., 5-6-60, Div. 4. 


16.75 Applicant’s first exception deals with rejection of testimony of 
witness for Young & Roberts, Inc., food broker at Columbia, S. Car., who 
admittedly does not control routing or transportation of shipments but 
arranges sales of considered commodities for supporting shipper in South 
Carolina. Applicant attempted to present evidence that this broker received 
complaints from its customers of unsatisfactory existing two-line motor 
service, and was informed of their desire for single-line service. Although 
fact that broker does not control routing of traffic does not render his evi- 
dence inadmissible, per se, 77 M. C. C. 448, evidence attempted to be ad- 
duced here would be hearsay and, as such, is clearly inadmissible. MC-7555, 
Sub 33, Textile Motor Freight, Inc. Ext.—N. Y. & Pa. to the South, 5-11-60, 
Div. 1. 
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16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 Objection to certain portions of evidence as incompetent, irrele- 
vant, and immaterial relates to weight to be accorded such evidence rather 
than to its admissibility. Objection is overruled. No. 32985, Texas Gas 
Transmission Corp. v. Alton & Southern R., .... I. C. C. ...., 4-20-60, 
Div. 3. 


16.80 Fact that Monsanto ships substantial amount of its products to 
a given territory is of little weight as basis for appraising nature or extent 
of its requirements for additional for-hire motor carrier transportation in 
absence of evidence of representative destinations of shipments and volume 
of traffic which would move thereto. MC-113779, Sub 89, York Interstate 
Trucking, Inc. Ext.—St. Louis, Mo., 4-29-60, Div. 1. 


16.81 Damages 


16.81 Original complaint was filed on July 6, 1959, and embodies 
statement that charges were paid and borne by complainant, basis on which 
charges were paid, and an exhibit listing car numbers, rates charged and 
paid, dates of delivery, and other details. Complainant’s sworn statement 
of facts and argument refers to allegation in complaint that charges were 
paid and borne by it and to exhibit attached to complaint. Statement of 
facts and argument is in substantial compliance with order of July 14, 1959. 
Defendants do not dispute statement that charges were paid by complainant. 
Motion to dismiss is overruled. No. 33122, American Rag Stock Co. v. 
Ala. G. 8S. R. Co., .... LC. C. ...., 5-28-60, Div. 3. 


17. Hearing 


17.0 Requisites 
17.02 Formal Hearing 


17.02 Protestant has failed to show that if additional evidence were 
elicited at oral hearing, different conclusion would be warranted, and, in 
fact, does not set forth what, if any, additional evidence would be adduced. 
In absence of such representations, together with failure to establish wherein 
it was prejudiced by procedure followed, request for oral hearing is hereby 
denied. MC-11777, Willard Swaney Com. Car. “Grandfather” App., 6-17-60, 
Div. 1. 


17.4 Reception of Evidence 
17.48 Rulings 


17.43 At hearing, Nolte and Wenger filed petition for leave to inter- 
vene on grounds that due to a misunderstanding between them and their 
counsel no timely protest was filed on their behalf. Board permitted inter- 
vention. There is no doubt that Nolte and Wenger have real interest in 
proceeding, because together they can provide all services sought. They 
sought to protect this interest by the filing of petition for intervention sub- 
mitted at the hearing in accordance with Commission’s General Rules of 
Practice. It is in public interest that parties having an interest in a proceed- 
ing be permitted to intervene and to present evidence germane to issues 
therein, and in absence of specific showing that action of board in granting 
petition herein was unwarranted, there is no justifiable basis for reversal of 
such ruling. MC-2774, Sub 2, E. H. Bueltel Ext.—Dry Animal Feeds, 6-6-60, 
Div. 1. 


17.43 Any showing of out-of-pocket costs which do not reflect costs of 
any of respondents in this proceeding operating in 3 of 5 states covered by 
tariffs under consideration is irrelevant and immaterial. Ruling is affirmed. 
No. 82886, General Increases—L.T.L.—Pac. Northwest, .... I. C. C. 
5-11-60, Div. 2. 
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17.43 Witness was permitted to testify as to facts within his knowl- 
edge. Prior ruling affirmed. I & S 7050, Lumber—Free Time Allowance at 
Hold Points, .... I. C. C. ...., 6-6-60, Commission. 


17.43 Evidence pertaining to L.C.L. traffic clearly is beyond scope of 
this proposal, which involves only carload traffic, and examiner ruling on 
objection is sustained. Evidence concerning respondent’s intended facilities 
relates to its negotiations to lease space in Phoenix Warehouse about 2.5 
blocks from location shown in proposed tariff of off-track station. This is 
nearby location and evidence with respect thereto is pertinent to schedules 
under consideration. Objection to this portion of examiner’s ruling is sus- 
tained, and this evidence will be considered. I & S 7193, New York Central 
R. Station at Jay St. Terminal, Brooklyn, N. Y., ....I1.C. C. ...., 4-20-60, 
Div. 2. 


17.46 Transcript of Testimony 


17.46 Transcripts of testimony of three shippers which appeared in 
support of application in MC-F-6786 and which did not appear in this pro- 
ceeding, should not have been received in evidence. When party is not avail- 
able for cross-examination and there are different issues involved, such evi- 
dence is not admissible. 264 I. C. C. 593, at 613-614. Since Exhibit 9, how- 
ever, is transcript of testimony of representative of J. H. Filbert Co., who 
also appeared as witness in instant proceeding, subject to cross-examination 
by all parties hereto, that exhibit was properly received in evidence. MC- 
2892, R. C. Ames Motor Transp. Inc., Modification of Ctfe., 6-3-60, Div. 1. 


17.48 Nonprejudicial Rulings 


17.48 Applicant has not, either in its exceptions or at hearing, indi- 
cated what would be purport of this witness’ testimony had he been permit- 
ted to testify, nor has applicant requested further hearing. There is thus no 
showing that examiner’s ruling was prejudicial to applicant. MC-105461, 
Sub 15, B. H. Herr Ext.—Lumber from Maine & N. H. to Four States, 
5-25-60, Div. 1. 


18. Decisions 


18.3 Exceptions 
18.380 Generally 


18.30 There is no showing by applicant whatsoever that his interest 
herein has been prejudiced by extending time for filing exceptions. MO- 
118967, L. T. Kissinger Com. Car. App., 5-4-60, Div. 1. 


18.32 Form & Content 


18.32 These exceptions can properly be considered with respect to mat- 
ters of law; but evidentiary matters contained therein will not be considered. 
MC-117344, Sub 18, Maxwell Co. Ext.—Houston, Texas, 5-25-60, Div. 1. 


18.32 Although not required by rules, parties to Commission proceed- 
ings sometimes incorporate abstracts of evidence in their exceptions when 
they deem it to be helpful in presentation of their arguments. In circum- 
stances, use of this abstract is not considered to be improper, nor has appli- 
cant been in any way prejudiced by such abstract. MC-117809, P & P Cart- 
age, Inc., Cont. Car. App., 5-5-60, Div. 1. 


18.85 Defective 


18.35 Bureau moves to strike certain matter in respondent’s exceptions, 
namely, reference therein to certain exhibits previously stricken from record 
at hearing. Matter referred to is not in evidence and may not be considered. 
Motion to strike is sustained. I & S M-126638, Alcoholic Liquors—Detroit, 
Mich. to Chicago, Ill., .... I. C. C. ...., 5-19-60, Div. 3. 
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18.35 Motion is based on ground that exceptions contain new material 
not of record in violation of sec. 1.91(d) and 1.96(a) of General Rules of 
Practice. Such new matter may not properly be embodied in exceptions and, 
accordingly, protestants’ motion to strike such material is granted. MC- 
101781, Sub 2, H. S. Gilbert Ext.—Wrecked Motor Vehicles, 5-9-60, Div. 1. 


18.35 Applicant’s exceptions, while not adhering strictly to Rule 96(a) 
of Commission’s Rules of Practice, plainly indicate basis of its objections to — 
examiner’s recommendation. They will be considered with admonition that ~ 
more careful observance should be given rules in future. MC-1039938, Sub — 
118, Morgan Drive-Away, Inc. Ext.—Brookville, Ohio, 5-26-60, Div. 1. 


18.4 Final 
18.44 Res Judicata 


18.44 Doctrine of res adjudicata is inapplicable to administrative pro- 
ceedings, and this application will be considered on its own merits, notwith- 
standing denial previously of similar application of applicant. MC-2229, 
Sub 93, Red Ball Motor Freight, Inc. Ext.—Rodessa, La., 6-15-60, Div. 1. 


18.5 Reconsideration 


18.57 Reopening 


18.57 With respect to protestants’ petition for further hearing, ex- 
aminer duly informed protestants’ counsel before his withdrawal from hear- 
ing that Commission is not bound by any stipulation entered into between 
parties. His withdrawal was thus made with full knowledge of consequences 
which might ensue therefrom. Considering all facts, protestants have not 
submitted adequate reasons to show that they would be prejudiced by ap- 


proval of application without restriction, or to show that further hearing is 
required. Petition, accordingly, will be denied. MC-F-7064, Bend-Portland 
Truck Service, Inc.—Pur.—George & Susie E. Oltman, 6-21-60, Div. 4. 


18.57 Applicant has failed to set forth any substantial or pertinent 
reasons why this proceeding should be reopened for further hearing; and, ac- 
cordingly, its request for such further hearing is denied. MC-101781, Sub. 2, 
H. S. Gilbert Ext.—Wrecked Motor Vehicles, 5-9-60, Div. 1. 


18.57 Applicant was afforded full opportunity at formal hearing to 
introduce any pertinent evidence in his possession in support of instant ap- 
plication. Evidence introduced by applicant was not sufficiently representa- 
tive to support broad grant of authority sought, territorially, and there is no 
merit to applicant’s argument that it should be afforded another opportunity 
to introduce additional supporting evidence. No reasonable basis is found 
for further hearing herein and requests therefor are denied. MC-118200, 
Charles Sherwood Com. Car. “‘Grandfather’’ App., 5-9-60, Div. 1. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.08 Restriction Upon Service 


20.08 Authorizations by Commission to different types of carriers often 
result in some overlapping of services which obviously would occur here if 
50-pound limitation is adopted. Even though such overlapping does occur, 
Commission has applied such restriction in such cases as 79 M. C. C. 629 and 
75 M. C. C. 491. MC-115495, Sub 2, United Parcel Service, Inc. Ext.—Ariz.. 
& Calif., 5-17-60, Div. 1. 
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20.1 When Interstate Franchise Required 
20.10 Generally 


20.10 Provisions of sec. 206(a) and 209(a), while they provide that 
grant of operating authority may be made only for operations conducted on 
public highways, do not preclude giving consideration in determining wheth- 
er interstate authority is required to total character of a motor-carrier opera- 
tion, portion of which is conducted over a public highway and another por- 
tion of which is conducted over a private road. See 23 M. C. C. 563. If pe- 
titioner conducts any operations whatever in Ky., whether for purpose of 
making delivery there or because it must pass over portion of a highway in 
Ky., in order to make delivery at point in Tenn., its total operation is in 
interstate commerce, and portion of that operation performed on a public 
highway would require authority from Commission. MC-C-2806, Direct 
Transport Co. Inc.—Petition for Declaratory Order, .... M. C. C. 
6-6-60, Div. 1. 


20.12 Exempt Operations 


°9 


20.12 No authority is required to transport mail, as requested in ap- 
plication, and as grant of authority to provide this accessorial service is un- 
necessary, it will not be included in findings herein. MC-1504, Sub 132, 
Atlantic Greyhound Corp. Ext.—Charleston Air Force Base, S. C. (renum- 
bered & reentitled MC-1501, Sub 181, Greyhound Corp. Ext.—Charleston Air 
Force Base, S. C., .... M.C.C. ...., 5-6-60, Div. 1. 


20.12 Inasmuch as Great Northern’s operations over applicant’s west- 
bound track will be confined solely to switching movements, its proposed 
use thereof and its share of construction of any necessary connecting tracks 
are exempt from Commission’s jurisdiction under sec. 1(18) of Act. F. D. 
20956, Chicago, M., St. P. & P. R. Co.—Trackage Rights, etc.—Great North- 
ern Ry. Co., ....1.C.C. ...., 4-28-60, Div. 4. 


20.12 Motor carriers do not require specific authority to transport 
empty shipper-owned trailers on return movements to point of origin when 
such equipment has been used by them in an authorized outbound movement. 
MC-531, Sub 91, Younger Bros., Inc., Ext.—Empty Shipper-Owned Trailers, 
6-22-60, Div. 1. 


20.12 Return of equipment used in outbound movements to point of 
origin is merely incidental to outbound service and is integral part of overall 
service required by shipper. Although protestant’s authority does not specifi- 
cally state that return of shipper-owned trailers is authorized, Commission 
has recently held that motor carriers do not require specific authority to 
transport empty shipper-owned trailers on return movements when such 
equipment has been used by them on authorized outbound movements. MC- 
61403, Sub 45, Mason & Dixon Tank Lines, Inc. Ext.—Chemicals, 

M.C. C. ...., 6-15-60, Div. 1. 


20.12 Return of empty shipper-owned trailers used in outbound move- 
ments back to point of origin is merely incidental to outbound service and is 
integral part of overall service required by shippers. Found that motor car- 
riers do not require specific authority to transport empty shipper-owned 
trailers on return movements when such equipment has been used by them in 
authorized outbound movement. Compare 66 M. C. C. 36. Where trailer 
remains for period of time at destination to be used for storage purposes 
before it is returned, as long as return of empty trailer is part of precon- 
ceived plan of shipper at time outbound transportation is performed, author- 
ized carrier which performed outbound service should also be allowed to re- 
turn empty trailer. MC-31600, Sub 415, P. B. Mutrie Motor Transp. Inc. 
Ext.—Benzyl Chloride, In Bulk, .... M. C. C. ...., 6-2-60, Commission. 
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20.13 Intrastate Operations 


20.13 State of Pennsylvania will not be included in destination terri- 
tory granted for reason that movements of ceramic and refractory products 
from shipper’s plant to points in this State appear to be intrastate in char- 
acter. MC-118920, R. H. Whiting Cont. Car. App., 5-6-60, Div. 1. 

20.13 Transportation to or through a United States Government reser- 
vation which lies entirely within one State does not make an otherwise intra- 
state operation within State subject to Act. MO-C-2806, Direct Transp. Co. 
Inc.—Petition for Declaratory Order, .... M. C. C. ...., 6-6-60, Div. 1. 

20.13 Specific authority to transport empty containers on return is not 
required (Ex Parte MC-53). MOC-96098, Sub 21, H. H. Follmer Cont. Haul- 
ing, Inc. Ext.—Ohio Origins, 5-23-60, Div. 1. 

20.15 New Railroad Operations 


20.15 Establishment or maintenance of motor-truck service by a com- 
mon-carrier railroad does not constitute an extension of a line of railroad 
within meaning of sec. 1(18) for which certificate of public convenience and 
necessity is required. Drayage and Unloading at Jefferson City, Mo., 206 
I. C. C. 436, 439. Establishment of proposed station does not require certifi- 
cate. I & S 7193, New York Central R. Station at Jay St. Terminal, Brook- 
tym, HR. T., .... CC. GC. ..2co SOOO, Div. 5. 


20.2 Administrative Policies 
20.20 Generally 
20.20 Applicant’s numerous and complex amendments to application 
resulted in undue and unreasonable fragmentation. Broad territorial au- 


thority was sought in original application. Amendments have added long 
and confusing list of exceptions thereto, have destroyed any uniform traffic 


pattern, and have defeated simplicity and effectiveness which would be pur- 
pose of broad grant. 68 M. C. C. 687, 691. 77 M. C. C. 69 distinguished. 
MC-117109, Sykes Transp. Co. Com. Car. App., 6-16-60, Div. 1. 


20.22 Limited Term Certificates & Permits 


20.22 Explosives authority granted herein should be limited to period 
of 5 years. 64 M. C. C. 299. MOC-66562, Sub 1447, Railway Exp. Agency, 
Inc. Ext.—Houston-San Antonio, Texas, 6-16-60, Div. 1. 


20.3 Conflicting Applications 
20.30 Generally 


20.30 Protestants argue that fact that applicant intends to tack author- 
ity sought to provide a through service means that operation proposed will 
extend beyond two States named in application, and that matter is beyond 
jurisdiction of joint board which heard case. This argument has been 
raised before and has been found to be without merit. 11M. C. C. 443, 453. 
MC-100666, Sub 34, Melton Truck Lines, Inc. Ext.—Miss., 6-6-60, Div. 1. 


20.30 Leatham owns no equipment but operates equipment owned by 
Leatham Brothers partnership or an individual partner pursuant to oral 
agreement in violation of Commission’s regulations which require, among 
other things, that agreements of that type be in writing. See 68 M. C. C. 
553 and, specifically, Rule 207.4(a)(2). While this dereliction is not con- 
doned, it is not considered in circumstances that finding is warranted on this 
record that Leatham is unfit to perform proposed service. Nevertheless, 
it has been considered in determining which of two applicants is better quali- 
fied to perform transportation service requiring only a single carrier service. 
It is also significant here that Utah Transport’s application was filed approxi- 
mately two months prior to filing of Leatham application. Compare 67 
M. C. C. 351. MC-55581, Sub 7, Utah Pac. Lumber Transport Co. Ext.— 
Salt & Salt Products, 4-29-60, Div. 1. 
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20.31 Priority 


20.31 Priority in filing an application is a controlling factor in deter- 
mining which of two or more carriers is to be granted authority only when 
all other matters are equal. Such is not case here. Although Walker appli- 
cation was filed approximately 5 months before that of Petroleum Carrier, 
latter already holds extensive authority to serve Fla. points, and proposed 
movement of those products which it cannot now handle to points in Fla., 175 
miles beyond Savannah appears to be natural enlargement of its existing 
operating territory. MC-103051, Sub 58, Walker Hauling Co., Inc. Ext.— 
Fla., .... M. C. C. ...., 6-20-60, Commission. 


20.32 Home Territory 


20.32 Petroleum Carrier, unlike Petroleum Transit, is presently en- 
gaged extensively in interstate transportation of numerous bulk liquids 
throughout destination States other than La. & Miss. Each applicant oper- 
ates sufficient and suitable equipment for transportation of considered com- 
modity. Petroleum Carrier would furnish such equipment to shipper from 
its terminal only 37 miles from Conyers while Petroleum Transit would 
normally be required to furnish such equipment from its Savannah terminal 
which is more than 200 miles from Conyers. Petroleum Carrier is better 
situated than Petroleum Transit to meet shipper’s needs. MOC-103378, Sub 
134, Petroleum Car. Corp. Ext.—Pentachlorophenol, .... M. C. C. 
4-28-60, Div. 1. 


°9 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 It is immaterial that protestants have not transported banana 
shipments to Norfolk, since in application filed under sec. 7(c) of Transporta- 
tion Act of 1958, burden is upon applicant to establish proof of its bona fide 
operation on critical date. MC-94265, Sub 65, Bonney Motor Exp. Inc. Ext.— 
Grandfather App., 5-19-60, Div. 1. 


20.40 An applicant for ‘‘grandfather’’ authority under provisions of 
sec. 7(c) of Transportation Act of 1958 has burden of demonstrating that it 
was in bona fide operation on May 1, 1958, and has so operated since that 
time, except for interruptions of service over which applicant has no control. 
In every case showing of substantial and consistent service as distinguished 
from incidental, sporadic, or infrequent service is required. Frozen French 
fried potatoes do not constitute commodity for which ‘‘grandfather” auth- 
ority may be granted. See 81 M. C. C. 649. MC-117927, A. B. Chantry 
Com. Car. “Grandfather” App., 5-20-60, Div. 1. 


20.40 To qualify for ‘grandfather’ authority under provisions of sec. 
7(c) of Transportation Act of 1958, an applicant must demonstrate that it 
has been engaged in bona fide operations for which authority is sought on or 
before May 1, 1958, as well as since that date, except for interruptions in 
service beyond its control. The criteria to be applied in determining what 
are bona fide operations are not absolute but depend, among other factors, 
upon nature of traffic and territory involved. MC-118755, S. S. Cieutat Com. 
Car. “Grandfather” App., 6-17-60, Div. 1. 


20.40 An applicant for ‘‘grandfather’’ operating rights under provi- 
sions of Transportation Act of 1958 has burden of demonstrating that it, or 
its predecessor-in-interest, has been in bona fide operation on and continu- 
ously since May 1, 1958. MC-118378, Dixie-Pac. Refrigerated Service, Inc. 
Com. Oar. “Grandfather” App., .... M.C.C. ...., 4-19-60, Div. 1. 


20.40 Insofar as applicant’s failure to pay Federal transportation taxes 
is concerned, this does not preclude or affect grant of authority herein once 
bona fide operations have been established. Compare 81 M. C. C. 789. 
MC-118036, Bill Drake Com. Car. ‘Grandfather’? App., 6-2-60, Div. 1. 
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20.40 An applicant for ‘grandfather’ authority under provisions of 
sec. 7(c) of Transportation Act of 1958 has burden of demonstrating that it 
was in bona fide operation on May 1, 1958 and has so operated since that 
time, except as to interruptions of service over which applicant has no con- 
trol. It is recognized that term ‘‘bona fide’’ is incapable of exact definition 
and each proceeding must be assessed in light of entire shipping pattern rel- 
ative to critical date. MC-117885, Sub 1, C. J. & J. Hashem Com. Car. 
“Grandfather” App., 5-6-60, Div. 1. 


20.40 Notwithstanding that applicant has not handled traffic from 
Port Everglades to Birmingham since May 13, 1958, it appears that con- 
sideration must be given to fact that applicant has limited facilities and has 
operated consistent therewith. With respect to shipments from Jacksonville 
to Birmingham, four remote movements in 1956 and single shipment in 
August, 1959, clearly do not warrant grant of any authority. MO-118022, 
J. M. Hightower, Jr. Com. Car. “Grandfather” App., 6-2-60, Div. 1. 


20.40 In order to qualify for “grandfather” rights under provisions 
of sec. 7(c) of Transportation Act of 1958, an applicant must demonstrate 
that he has been engaged in bona fide operation for which authority is sought, 
on May 1, 1958, and continuously since that date, except for interruptions 
in service which are beyond his control. In circumstances, an applicant for 
“grandfather” operating rights must present evidence of having conducted 
substantial and continuous operations within scope of application both on 
and subsequent to statutory date. MC-118115, V. M. Jenkins Com. Car. 
“Grandfather” App., 5-11-60, Div. 1. 

To Same Effect: 

MC-117722, E. L. Blume Com. Car. ‘‘Grandfather” App., 4-21-60, Div. 1. 


20.40 An applicant for “grandfather” authority under provisions of 
sec. 7(c) of Transportation Act of 1958 has burden of demonstrating that it 
was in bona fide operations on May 1, 1958, and has conducted such opera- 
tions since that date except for interruptions in service which are beyond its 
control. Criteria to be applied in determining what are bona fide operations 
are discussed in 81 M. C. C. 689. Briefly, a showing of substantial and con- 
sistent service as distinguished from incidental, sporadic or infrequent serv- 
ice is required. However, mere holding out of service or intent to conduct 
operations in absence of actual movements is not sufficient to justify finding 
of bona fide operations. MC-112384, Sub 1, Arthur Johncox & Son Com. Car. 
App.—Sec. 7(c), .... M.C.C. ...., 5-4-60, Div. 1. 

To Same Effect: 

MC-43654, Sub 39, Dixie Ohio Exp. Inc. Com. Car. “Grandfather” App., 
6-1-60, Div. 1. 

MO-117882, Wm. R. Lamb Com. Car. “Grandfather” App., .... M. C. C. 
..-., 5-27-60, Div. 1. 

MC-69052, Sub 30, Reed Trucking Co. Com. Car. ‘Grandfather’ App., 
5-23-60, Div. 1. 


20.40 This record will not support grant of Statewide authority, since 
traffic has been moved by these applicants to limited number of points. 
Neither “holding out’ of service by applicants nor need expressed for appli- 
cants’ services on part of Greene & Atkins is of controlling significance in 
this application for “grandfather” operating authority. Commission will 
authorize each applicant to continue to serve those destinations to which he 
has conducted bona fide operations on and since May 1, 1958. Compare 81 
M. C. C. 689. MC-118117, A. O. Johnson Com. Car. “Grandfather” App., 
5-9-60, Div. 1. 

20.40 “Grandfather” rights obtainable under sec. 7(c) extend to ex- 
empt commodities transported in same vehicle, with nonexempt commodities. 
MO-117872, A. Joseph & Co. Com. Car. “Grandfather” App., 4-28-60, Div. 1. 
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20.40 Since applicant has not shown any movements from former point 
prior to critical date, he has not met statutory requirements of sec. 7(c) as 
to that origin. Movement from Baltimore in 1954 is too remote in point of 
time to merit consideration in this application. Moreover, single shipments 
each in 1957 and 1958 to same destination point in New York are too spora- 
dic and infrequent to establish a pattern of Statewide operations. MC-105755, 
Sub 9, Michael Kobylaski Com. Car. “Grandfather’’ App., 6-17-60, Div. 1. 

20.40 In proceedings under “grandfather” clause only issue is scope 
of ‘“‘bona fide’’ operations on and since statutory date. To sustain his burden 
of proof, applicant must establish substantial and continuous operations both 
on and after critical date. MO-117865, Eric Lorentzen Com. Car. “‘Grand- 
father’ App., 6-2-60, Div. 1. 


20.40 Isolated or few sporadic and infrequent shipments do not war- 
rant finding of bona fide operations from all origin States to Johnson City. 
See 81 M. C. C. 689. Further, public convenience and necessity are not in 
issue in proceeding of this nature, and evidence does not warrant grant of 
more extensive authority herein. MO-116048, Sub 2, Mangum Trucking Co. 
Inc. Com. Car. “Grandfather” App., .... M. C. C. ...., 4-18-60, Div. 1. 


20.40 <A mere self-serving statement that vegetables, fruits and berries 
have been shipped to Fort Meade is not sufficient proof of fact. MOC-62896, 
Sub 5, Poole’s Drayage Co. “Grandfather” App., 5-25-60, Div. 1. 


20.40 In order to qualify for “grandfather” operating rights under sec. 
7(c) of Transportation Act of 1958, applicant must demonstrate that it has 
been engaged in transportation of commodities for which authority is sought, 
in bona fide operations on and since May 1, 1958, except for interruptions 
in service which are beyond its control. Phrase ‘“‘bona fide operations’’ has 
been discussed previously in numerous decisions and it has been consistently 
construed to connote substantial, as distinguished from incidental, sporadic, 
or infrequent service. See 81 M. C. C. 689. 


To justify grant of territorial authority, there must be reasonable show- 
ing of bona fide operations from and to representative points throughout 
territory sought. MC-112148, Sub 11, J. H. Powers, Inc. Com. Car. “‘Grand- 
father’? App., 6-3-60, Div. 1. 


20.40 Holding out of service alone, without actual operation, is not 
sufficient to constitute a bona fide operation. MC-2226, Sub 90, Red Arrow 
Freight Lines, Inc. Com. Car. “Grandfather” App., 5-11-60, Div. 1. 

20.40 Applicant has failed to show substantial movements to sufficient 
number of points in Indiana to justify grant of Statewide authority. Ship- 
ments to only three points in Ind., do not establish that applicant was, on 
critical date, in bona fide operation to all points in this State. Further, no 
movements of bananas to Muncie, Ind., were handled subsequent to critical 
date. Although applicant may have held himself out to serve all points in 
Ind., such holding out alone does not satisfy requirement of actual rather 
than potential service. MOC-118200, Charles Sherwood Com. Car. ‘“Grand- 
father’”’ App., 5-9-60, Div. 1. 


20.40 Notwithstanding that applicant has not transported bananas 
from Mobile to Nashville during year preceding hearing, traffic was handled 
with regularity prior to and in months immediately following statutory date. 
Concluded that service from and to these points was rendered with such 
degree of consistency and continuity as to be undoubted, and that applicant 
has proved bona fide operations from and to all points sought herein. MC- 
118236, Southern Truck Lines, Inc. Com. Car. “Grandfather’’ App., 4-25-60, 
Div. 1. 


20.40 In order to qualify for “‘grandfather’” rights under provisions 
of sec. 7(c) of Transportation Act of 1958, an applicant must demonstrate 
that it has been engaged in bona fide for-hire operations for which authority 
is sought, on May 1, 1958, and continuously since that date, except for inter- 
ruptions which are beyond its control. In circumstances, applicant must pre- 
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sent evidence of having conducted substantial and continuous operations 
within scope of application both on and subsequent to statutory date. MC- 
118031, Sub 1, Truck Transp. Corp. Com. Car. “Grandfather” App., 6-2-60, 
Div. 1. 

20.40 Evidence of isolated shipments does not warrant finding of past 
bona fide operations. MC-118238, B. Willeford Com. Car. “Grandfather” 
App., 4-28-60, Div. 1. 


20.41 Existence of Evidence 


20.41 Documentary evidence of past operations by petitioner and its 
predecessors has been dissipated, and reliance must now be placed primarily 
upon recollection of Barcomb and testimony of two shipper witnesses. Weight 
to which such testimony is entitled is diminished by lapse of time and pro- 
testants’ and interveners’ inability to refute their general assertions. MC- 
2892, R. C. Ames Motor Transp. Inc., Modification of Ctfe., 6-3-60, Div. 1. 


20.41 Applicant should not be penalized for failing to present formal 
supporting bills of lading or freight bills since it appears that, prior to enact- 
ment of Transportation Act of 1958, shipments of formerly exempt com- 
modities, such as bananas, were frequently transported by carriers under 
informal shipping documents less detailed than those utilized by those car- 
riers which have been subject to economic regulation for years. MC-117672, 
F. L. Crenshaw Com. Car. “Grandfather”? App., 5-10-60, Div. 1. 


20.41 At time operations were conducted they were not subject to any 
of Commission’s regulations, except those relating to safety of operation and 
maximum hours of service. Therefore, among other things, shipping docu- 
ments, copies of receipts or bills of lading, and freight bills, were not re- 
quired to be kept by carrier engaged in such operations. It would be un- 
realistic and undesirable to require of applicant more proof of his past opera- 
tions than has been submitted here. MC-118152, B. M. Lewis Com. Car. 
“Grandfather” App., .... M. C. C. ...., 4-26-60, Div. 1. 

20.41 Unsupported general testimony alone is insufficient for deter- 
mination of scope and character of applicant’s operations on and since May 
1, 1958, in that it fails among other things to indicate specifically any dates 
upon which shipments were made, or points served thereby. Commission can 
make determination of scope of operations only where furnished with some 
reasonably definite factual data upon which to base such determination. 
MO-118048, A. J. Nelson & A. B. Arthur Com. Car. “Grandfather” App., 
5-9-60, Div. 1. 


20.43 Continuity of Operations 


20.43 Operations conducted solely before critical date have no proba- 
tive value in ‘“‘grandfather’”’ application as continuity of operation is specifi- 
cally required after May 1, 1958. Further, mere holding out will not satisfy 
requirement of actual rather than potential service. See 81 M. C. C. 689. 
MC-117927, A. B. Chantry Com. Car. “Grandfather” App., 5-20-60, Div. 1. 


20.43 Although number of shipments transported by applicant during 
three years preceding informal conference herein was not very large in 
comparison with some exempt carriers, it appears that consideration must be 
given to fact that applicant has limited facilities and has operated consistent 
therewith. MC-117672, F. L. Crenshaw Com. Car. “Grandfather” App., 
5-10-60, Div. 1. 


20.43 Inability to obtain traffic at profitable rates is not excuse for 
failure to conduct any operations. See 26 M. C. C. 257. MO-117726, R. J. 
Hendricks Com. Car. “Grandfather” App., 5-5-60, Div. 1. 


20.43 Phrase ‘“‘bona fide operation” has been consistently construed to 
require substantial, as distinguished from incidental, sporadic, or infrequent 
service. See 81 M. C. C. 689. MC-118415, Wm. E. Husby Com. Car. “Grand- 
father” App., 4-25-60, Div. 1. 
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20.43 An applicant for “grandfather” certificate must present evidence 
of substantial and continuous operations within scope of its application, both 
prior and subsequent to statutory date. MO-105755, Sub. 9, Michael Koby- 
laski Com. Car. “Grandfather” App., 6-17-60, Div. 1. 

20.43 To justify finding of bona fide operation, sufficient to warrant 
grant of ‘“‘grandfather”’ authority, applicant must show pattern of continuous 
operation from and to points involved both before and after critical date, 
and applicant’s contention that its holding out, desire, and willingness to 
serve considered points justifies grant of authority to serve those points is 
without merit. 81M. C.C. 689. MC-75527, Sub 18, Lahn Transp. Com. Car. 
“Grandfather” App., 6-1-60, Div. 1. 

20.43 No evidence supports applicant’s contention that movement of 
coffee beans is seasonal and sporadic, and that it is thus relieved from show- 
ing a continuous operation on and subsequent to statutory date by circum- 
stances beyond its control. MC-2226, Sub 90, Red Arrow Freight Lines, Inc. 
Com. Car. “Grandfather” App., 5-11-60, Div. 1. 


20.43 Interruption in service due to bankruptcy whether voluntary or 
involuntary, is attributable to causes within control of bankrupt, and bank- 
rupt is responsible for legal consequences that flow therefrom. See 21 
M. C. C. 17, and 28 M. C. C. 451. MOC-118378, Dixie-Pac. Refrigerated 
Service, Inc. Com. Car. “Grandfather” App., .... M. C. C. ...., 4-19-60, 
Div. 1. 


20.5 Modification of Grandfather Authority 
20.50 Generally 


20.50 “Grandfather” clause applications filed in 1936, and long since 
disposed of, should not be reopened except to correct definite miscarriages 
of justice. Such is not case here. Petitioner has no equity on its side. 
Petition must and will be denied. MC-2892, R. C. Ames Motor Transp. Inc., 
Modification of Ctfe., 6-3-60, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.00 Interpretation 


21.00 In interpreting radial authorities similar to that involved herein, 
it has consistently been held that only those points within that portion of a 
New England type town which is within stated mileage radius of specified 
base point may be served. 56 M. C. C. 783, at 785. Where, as here, the 
name of the base point is both the name of a New England type town and 
also that of smaller community located therein, mileage is measured from 
the boundaries of the larger New England type town. MO-2892, R. C. Ames 
Motor Transp. Inc., Modification of Ctfe, 6-3-60, Div. 1. 


21.00 Except for compelling circumstances not here present, Com- 
mission ordinarily will not undertake to interpret or construe a State certifi- 
cate. Territory to be served and commodities to be transported are governed 
by interpretation of appropriate State authorities. See 66 M. C. C. 348. 
MC-C-2806, Direct Transp. Co. Inc.—Petition for Declaratory Order, .... 
M. C. ©. ..< 69 G-6-66, tv. 1. 


21.01 Ambiguous Authority 


21.01 Interpreting motor carrier authority, consideration may properly 
be given to record upon which such authority was granted and other ex- 
traneous matters only if authority is itself indefinite or ambiguous. If not 
patently indefinite or ambiguous, operating rights must be construed accord- 
ing to their terms regardless of what may have been intended at time of their 
issuance. 66 M. C. C. 553. MC-2892, R. C. Ames Motor Transp. Inc., Modi- 
fication of Ctfe, 6-3-60, Div. 1. 





1170 I. C. C. PRACTITIONERS’ JOURNAL 





21.02 Duplication—Generally 


21.02 Certain of applicant’s present authority is partially duplicated 
by that authorized here. It is impractical to eliminate such duplication, and 
the authority granted herein, to extent it duplicates any now held by appli- 
cant, is not to be construed as conferring more than a single operating right. 
MO-111442, Sub 5, Connell Transport Co. Ext.—Chicago, Ill., .... M. C. C. 

, 6-6-60, Div. 1. 

21.02 Authority granted herein to extent that it duplicates any now 
held by applicant shall not be construed as conferring more than one opera- 
ting right. MC-111812, Sub 70, Midwest Coast Transport, Inc. Ext.—St, 
James, Minn., 5-11-60, Div. 1. 

21.02 Grant of authority herein to extent that it duplicates any author- 
ity presently held by applicant shali not be considered as conferring more 


than one operating right. MC-111159, Sub 97, Miller Transporters, Ltd. 
Ext.—Counties in Miss., 6-6-60, Div. 1. 


21.02 Findings herein shall be construed as authorizing no more than 
a single operating right. MC-40872, Sub 8, Storch Trucking Co. Inc. Con- 
version Proceeding, .... M. C. C. , 4-22-60, Div. 1. 

To Same Effect: 

MC-45386, Sub 7, Bee Line Truck Dispatch Conversion Proceeding, 
6-3-60, Div. 1. 

MC-108742, Sub 5, J. K. Marcus Conversion Proceeding, 6-6-60, Div. 1. 

21.02 Authority herein granted to extent that it is duplicative of any 
heretofore granted to applicant shall not be construed as conferring more 
than one operating right. MC-110931, Sub 7, Thomas Motor Freight, Inc. 
Ext.—Pipe, .... M. C. C. , 5-6-60, Div. 1. 

21.02 Authority herein granted to extent it duplicates authority 
presently held, shall not be considered as conferring more than a single 
— right. MC-103051, Sub 58, Walker Hauling Co. Inc, Ext.—Fia., 

M. C. C. , 6-20-60, Commission. 


21.1 Type of Operation 
21.14 Forwarder 


21.14 In 308 I. C. C. 455, Commission found that legislative history 
does not establish that freight forwarders are restricted to handling of 
small shipments only, nor does sec. 402(a) of Act limit maximum weight 
of a shipment which may be handled by a forwarder. Nothing on instant 
record would support different conclusion. No. $2547, Import Volume 
Forwarder Rates—Pac. Coast to East, .... I. C. C. , 5-19-60, Div. 3. 


21.19 Brokers 


21.19 As brokers, applicants will act independently and not in service 
of any one motor carrier. 


Although applicants propose to solicit tour traffic throughout, which 
does not preclude handling of preliminary details at points other than those 
authorized for conduct of broker activities, actual contract or agreement 
with passengers must be entered into at Harrisburg or State College. See 
61M. C. C. 691. MC-12700, P. J. & B. A. Rogal, Broker App., 6-3-60, Div. 1. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 In view of applicant’s varied business activities, authority grant- 
ed will be made subject to condition that applicant keep separate its trans- 
portation operations from its other businesses, and maintain separate ac- 
counts and records. MC-113518, Sub 5, Fresno-Albuquerque Truck Line, 
Inc. Ext.—Golden, Colo., .... M. C. C. , 4-18-60, Div. 1. 
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21.21 Applicant’s operations as private carrier are conducted entirely 
within Pa., in intrastate commerce. This mixture of public and private 
carrier operations is not objectionable if two types of operation are con- 
ducted independently and separate records maintained for each. Appropriate 
conditions will be imposed to insure that applicant’s for-hire certificated 
operations and other business activities will be separately conducted in 
future. MC-105789, Sub 2, P. K. Moyer Com. Car. App., .... M. C. C. 

, 5-26-60, Commission. 


21.21 Since applicant transports in private carriage essentially same 
type of commodities which are involved herein, authority granted will be 
conditioned so as to require him to keep these two businesses separate, and 
to maintain entirely separate accounts and records therefor. MC-119062, 
Donald Patnode Com. Car. App., 4-27-60, Div. 1. 


21.21 Inasmuch as applicant is engaged in wholesale tire business, 
authority granted herein will be made subject to conditions that applicant 
keep separate its transportation operations from its other business activities, 
maintain separate records and accounts, and shall not transport tires as a 
private carrier at same time and in same vehicle with those transported as a 
for-hire carrier. MC-119230, Super Tire Service, Inc. Cont. Car. App., 
5-16-60, Div. 1. 


21.22 Common & Contract 


21.22 Dual operations will be consistent with public interest and 
National Transportation Policy because applicant and Dixie do not transport 
similar commodities, do not serve same class of shippers, and their services 
are separate and distinct. MC-114553, Sub 3, Dudley Trucking Co. Inc. 
Conversion Proceeding, 6-14-60, Div. 1. 


21.22 Territorial scope of applicant’s proposed operation will not dup- 
licate that of his common carrier authority, and possibility of discriminating 
practices resulting from holding of authority to perform dual operations, 
therefore, is remote if such possibility exists at all. Resulting dual opera- 
tions should be approved. MC-119192, Eastern Delivery Service, Inc. Cont. 
Cap. SG, .o0s EE SS , 6-6-60, Div. 1. 


21.22 Possibility of affiliated carriers serving same shippers or engag- 
ing in discriminatory or preferential practices, such as provisions of sec. 210 
are designed to prevent, is virtually nonexistent. Therefore, approval of 


dual operations involved is warranted. MO-115179, Sub 5, Glacken Transp. 
Inc. Ext.—Pa., 6-15-60, Div. 1. 


21.22 While there is some overlapping of points to be served by appli- 
cants and Caledonia Lines as contract carrier, there is such divergence in 
commodities to be transported and shippers to be served by applicant that 
there is little likelihood of any opportunity for discrimination which sec. 210 
is designed to prevent. MO-112384, Sub 1, Arthur Johncox & Son Com. 
Car. App.—Sec. 7(c), .... M. C. C. a ° 4-60, Div. 1. 


21.22 Under grant of authority anata there will be little, if any, 
opportunity for applicant to transport same commodities both as common 
and contract carrier for same shipper and thus to engage in any discrimi- 
natory practice against which sec. 210 is directed. MC-118236, Southern 
Truck Lines, Inc. Com. Car. “Grandfather” App., 4-25-60, Div. 1. 


21.22 These contract carriage operations would not be competitive 
with common carrier service proposed herein, inasmuch as they involve 
transportation in unrelated areas and for different shippers. Such dual 
operations, therefore, are consistent with public interest and National Trans- 
portation Policy. MC-115495, Sub 2, United Parcel Service, Inc. Ext.— 
Ariz. & Calif., 5-17-60, Div. 1. 


21.22 Here additional contract-carrier authority sought differs, com- 
moditywise, and except possibly for origin points, does not overlap terri- 
torially, common-carrier authority held by William LeRoy Leatham. There 
is, therefore, little likelihood of any opportunity for discrimination which 
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sec. 210 is designed to prevent. Holding of certificate by William LeRoy 
Leatham is no bar to grant of permit to corporate applicant herein. 
MC-55581, Sub 7, Utah Pac. Lumber Transport Co. Ext.—Salt & Salt 
Products, 4-29-60, Div. 1. 


21.3 Routes Operated 
21.32 Off-Route Points 
21.32 Inasmuch as applicant’s base authority at Presque Isle and 
Houlton is restricted against commodities in bulk and those requiring special 
equipment, appurtenant off-route point authority herein granted must con- 
form therewith. MC-54515, Sub 5, Bangor & Aroostook R. Co. Ext.— 
Aroostook County, Maine, .... M. C. C. ...., 5-4-60, Div. 1. 


21.4 Joinder of Authority 
21.42 Restrictions 


21.42 Commission has heretofore been reluctant to impose no-tacking 
restrictions on cOmmon carriers unless compelling reasons are shown to 
exist therefor. MC-35890, Sub 13, Blodgett Uncrated Furniture Service, 
Inc. Ext.—N. Car., 6-3-60, Div. 1. 


21.42 Specific restrictions against tacking and interline agreed to by 


applicant would not be necessary or appropriate in grant of contract carrier § 


authority. MC-50132, Sub 67, Central & Southern Truck Lines, Inc. Ext. 
—Caseyville, Ill., 5-16-60, Div. 1. 

21.42 Protestants have made no showing that they or any other car- 
rier would be adversely affected by grant of unrestricted authority, and in 
absence of such showing no restriction against tacking will be imposed. 
See 77 M. C. C. 759. MC-100666, Sub 34, Melton Truck Lines, Inc. Ext.— 
Miss., 6-6-60, Div. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 Territorial authority granted in terms of a radius about a certain 
point is not in itself indefinite or ambiguous, however, grant of authority 
in this form, from an administrative standpoint, is undesirable and im- 
practical. MC-2892, R. C. Ames Motor Transp. Inc., Modification of Ctfe, 
6-3-60, Div. 1. 

21.50 Applicant should be authorized to perform service for which 
Commission finds need, without restriction as to distance it may operate in 
performing this service except, of course, in those instances where two of 
shippers will not use applicant’s services beyond certain distances. In these 
instances, territorial authority granted will not be stated in terms of mileage 
radii. See 78 M. C. C. 157. Rather, where greater part of a destination 
State lies within respective radii, service to entire State will be authorized. 
Otherwise, service will be authorized only to points in those counties which 
lie within respective radius under consideration. MO-5470, Sub 11, Erskine 
& Sons, Inc. Ext.—18 States, 5-12-60, Div. 1. 


21.50 Authority granted herein should not be limited to service to 
farm sites in destination area. Such restriction, though found in some out- 
standing certificates, is indefinite and uncertain and, in circumstances, limi- 
tation which would operate either to permit or to prohibit transportation 
to points not definitely identified in grant of authority should not be imposed. 
MC-119062, Donald Patnode Com. Car. App., 4-27-60, Div. 1. 


21.51 “To or From” Restrictions 

21.51 Use of phrase “to and from” in connection with service at 
Memphis under general grant of authority only “‘from Chicago to Green- 
wood” clearly shows intention to authorize transportation from Chicago to 
Memphis, and from Memphis to points further south. If it has been intended 
to authorize northbound as well as southbound movements, service in first 
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paragraph of certificate, as indicated, would have been described conven- 
tionally as a “between”? movement rather than as a ‘“‘from and to’”’ movement. 
Compare 58 M. C. C. 465, and 178 F. Supp. 857. MC-41404, Sub 16, Argo- 
Collier Truck Lines, Corp. Ext.—La., .... M. C. C. ...., 5-16-60, Com- 
mission. 


21.51 Applicant’s authority is definitely limited to particular territory 
and, as such, cannot be construed as implied authority to serve in any way 
any points which are, in fact, beyond described limits of authority granted, 
even though such point or place is contiguous, or so adjacent, to municipality 
located in authorized territory as to be within commercial zone thereof. 
Compare 54 M. C. C. 21, 92. MC-115169, Sub 4, M. P. & St. L. Exp., Inc. 
Ext.—Paducah, Ky.-Memphis, Tenn., .... M. C. C. ...., 4-19-60, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 Authority to serve a municipality includes right to serve all 
points in its commercial zone. However, carrier specifically authorized to 
serve a designated municipality within commercial zone of a larger munici- 
pality, corporate limits of which are not within commercial zone of desig- 
nated municipality, would not have right to serve all points in commercial 
zone of larger municipality. 54 M. C. C. 21, 88. Significantly, Avondale, 
an unincorporated municipality, is more than 2.5 miles from corporate limits 
of New Orleans, and its population is considerably less than 2,500. In 
circumstances, protestant does not have authority to provide required service 
to New Orleans. MC-107002, Sub 148, W. M. Chambers Truck Line, Inc. 
Ext.—Marine Animal Oil from & to Additional Points, 5-11-60, Div. 1. 


21.57 Commercial Zone Formula 


21.57 Tyndall Field is U. S. Air Force installation located on peninsula 
situated immediately south and east of Panama City (population 25,814, 
1950 decennial census). Under criteria established in 46 M. C. C. 665, 699, 
and 54 M. C. C. 21, 108, 109, commercial zone of such city extends to all 
unincorporated areas within 4 airline miles of its corporate limits. Tyndall 
Field lies partially within and partially beyond periphery of Panama City 
commercial zone. MC-116110, Sub 3, P. C. White Truck Line, Inc. Ext.— 
Tyndall Field, Fla., .... M. C. C. ...., 5-4-60, Div. 1. 

21.58 Commercial Zones—Application 

21.58 When a military reservation is partly within and partly without 
commercial zone of an authorized point, ail of it may be served provided 
entrance, reached over public highways, is within commercial zone and 
operation beyond commercial zone is over private ways. 48 M. C. C. 637, 
641, 51 M. C. C. 125, and 63 M. C. C. 329. If use of public highway is 
necessary in reaching points beyond commercial zone, they may not be 
served. 49 M. C. C. 93. Even if use of public highway consists only of 
crossing it, carrier may not serve that part of military reservation lying 
beyond such highway under authority conferred by Commercial Zones and 
Terminal Areas, supra. See 69 M. C. C. 548. MC-116110, Sub 3, P. C. 
White Truck Line, Inc. Ext.—Tyndall Field, Fia., .... M. C. C. 
5-4-60, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Authority to serve Minneapolis carries with it authority to serve 
all points within its commercial zone, which encompasses St. Paul. See 
48 M. C. C. 441, 453. Specific authority, therefore, to serve St. Paul is not 
necessary, and will be omitted in findings. MC-42487, Sub 405, Consolidated 
Freightways, Inc. (now entitled Consolidated Freightways Corp. of Del.) 
Ext.—Culbertson, Mont., 5-24-60, Div. 1. 


21.6 Equipment Operated 


*? 


21.62 Tank 


21.62 Cylinder trailers are embraced in description ‘“‘tank vehicles.’’ 
See 85 I. C. C. 728. MC-81600, Sub 415, P. B. Mutrie Motor Transp. Inc. 
Ext.—Benzyl Chloride, in Bulk, .... M. C. C. ...., 6-2-60, Commission. 
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21.63 Flatbed 


21.63 Sections of pipe involved here are transported in flatbed trailers 
which clearly cannot be considered as special equipment. MC-83538, Sub 45, 
C & H Transp. Co. Inc. Ext.—Denison, Texas, .... M. C. C. , 5-10-60, 
Div. 1. 


21.68 Leased Equipment 


21.68 Record herein does not disclose leasing arrangements between 
applicant and its owner operators violate requirements of Commission’s 


leasing rules established in 68 M. C. C. 553. MC-100666, Sub 34, Melton 
Truck Lines, Inc. Ext.—Miss., 6-6-60, Div. 1. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Transportation of palletized pipe, each segment of which is 
susceptible of handling and transportation by other than special equipment, 
is outside of applicant’s heavy hauling authority. Whether such transpor- 
tation is lawful is dependent upon whether it is palletized for convenience 
or as consequence of inherent nature of cement pipe containing asbestos 
fibre. Compare Commission’s application of this test to fire brick in 79 
M. C. C. 335, 357. Considered pipe is palletized principally for economy, 
efficiency, and consignor-consignee convenience. MC-60014, Sub 5, Aero 
Trucking, Inc. Ext.—Pipe, .... M. C. C. , 5-26-60, Div. 1. 


21.72 In order for applicant’s hearp-houling authority to encompass 
this transportation, it would be necessary that individual pipe sections be 
found to require use of special equipment for loading and unloading. 
79 M. C. C. 335, 351. Individual pieces of pipe shipped by supporting shipper 
here can be handled manually, and cannot be said to require special equip- 
ment for their loading because of size or weight. Compare 79 M. C. C. 675, 
where similar conclusion was reached with respect to pipe sections weighing 
as much as 870 pounds each, or more than twice weight of heaviest pipe 
shipped by shipper. MC-83539, Sub 45, C & H Transp. Co. Inc. Ext.— 
Denison, Texas, .... M. C. C. , 5-10-60, Div. 1. 


21.72 Effective June 1, 1960, all certificates and permits will be 
interpreted as authorizing return transportation of specified types of con- 
tainers and shipping devices in common use where carrier is authorized to 
provide outbound transportation. With regard to authority to transport 
rejected shipments, those which have been rejected by consignee before 
acceptance may be returned, without specific authority, to their origin by 
carrier having them in its possession. But shipments, which have been 
accepted by a consignee and which are later to be returned to consignor, 
may not be transported on return without authority. MC-119192, Eastern 
Delivery Service, Inc. Cont. Car. App., .... M. C. C. ...., 6-6-60, Div. 1. 

21.72 Where commodity requires special equipment or special services 
for loading or unloading, or both, and only ordinary equipment for over-the- 
road transportation, such commodity is (1) within authority of a heavy 
hauler irrespective of who provides such loading and unloading equipment 
or service, and (2) is within authority of a general commodity carrier if 
loading or unloading, or both, which necessitates special equipment is per- 
formed by consignor, consignees, or both. See 79 M. C. C. 335, and cases 
cited therein. 

Heavy haulers are authorized to transport 12-inch pipe, because such 
pipe requires special equipment, but may not transport smaller 6-inch pipe, 
because special equipment or service is not required for loading or unloading 
of it. On other hand, general commodity carriers are authorized to transport 
all of pipe because it is loaded by consignor and does not require special 
equipment for unloading. MC-110981, Sub 7, Thomas Motor Freight, Inc. 
Ext.—Pipe, .... M. C. C. , 5-6-60, Div. 1. 

21.72 Rejection is presumed to be at time of delivery and return 


movements of such rejected shipments do not require specific authority. 
MC-118920, R. H. Whiting Cont. Car. App., 5-6-60, Div. 1. 
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21.76 Transportation of Motor Vehicles by Rail or Water 


21.76 Wiebelt, while not specifically authorized to transport commodi- 
ties (cargo) in disabled vehicles, may transport commodities therein to same 
point as disabled vehicle, as transportation of such commodities is merely 
incidental to transportation of disabled vehicles. MC-119097, Johnny’s Auto 
& Truck Towing, Inc. Com. Car. App., .... M. C. C. , 4-20-60, Div. 1. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 There is no good reason why Transfer should not be accorded 
right to provide transportation services for other railroads between Duluth 
and Superior to extent authority is required therefor. As provided herein, 
transportation between those cities would be on rail rates and billing, would 
be auxiliary to or supplemental of rail service, and would involve, in addi- 
tion to service by motor vehicle, an immediately prior or immediately sub- 
sequent rail haul. Compare 57 M. C. C. 96, 102. MC-F-7052, Great Northern 
Ry. Co.—Control—Superior & Duluth Transfer Co., .... I. C. C. 
5-31-60, Div. 4. 


21.78 Substituted Service 

21.78 A rail merchandise car service is essentially scheduled service 
between rail consolidation point and its service area, and by its nature is 
of course confined to “regular” rail routes, and substituted motor-for-rail 
service should be equivalent to same service provided by rail carrier. 
MC-54515, —% 7, Bangor & Aroostook R. Co. Ext.—Aroostook County, 
Maine, .... M. C. C. , 5-4-60, Div. 1. 


21.8 Conversion of Operation 
21.81 Contract to Common 


°9 


21.81 In instances where ‘“‘Keystone”’ restrictions appear in permits of 
carriers who are to be converted, certificates issued in lieu thereof should 
contain terms which will continue, to some extent at least, effectiveness of 
such restrictions in order to insure substantial parity between past and 
future operations. 81 M. C. C. 561. MC-651238, Sub 2, Fourteenth Avenue 
Cartage Co. Conversion Proceeding, 4-26-60, Div. 1. 


To Same Effect: 
MC-60871, Sub 5, G. V. Ankeny Conversion Proceeding, 4-25-60, Div. 1. 


21.81 In proceeding such as this, where applicant’s operations are 
shown not to conform to amended definition of contract carrier contained 
in sec. 203(a)(15) of Act, and its operations are those of common carrier 
and are otherwise lawful, Commission has no alternative but to issue certi- 
ficate in lieu of that carrier’s outstanding permits, and to convert its opera- 
tions to status of common carrier. Determination of carrier’s status must 
be made from consideration of its overall activities as conducted on effective 
date of involved legislation. Even if that carrier is not conducting opera- 
tions under all authority contained in its permits, certificate to be issued 
must include all authority contained in its permits. 81 M. C. C. 561, 577. 
MC-111308, Sub 2, M. S. Marks Conversion Proceeding, .... . 

4-25-60, Div. 1. 


21.81 There is no proper basis for revocation of applicant’s permits 
and issuance of certificaie in lieu thereof. Applicant was serving only one 
shipper on effective date, has not served any other customers since, and 
dedicates its equipment to exclusive use of this shipper. Its operations, 
therefore, conform to definition of contract carrier in sec. 203(a)(15) of 
Act, as amended. MC-110364, Sub 4, Ohio Car. Corp. Conversion Proceeding, 
5-23-60, Div. 1. 


21.81 Restrictions against interchange of traffic should not be imposed 
in certificates granted to converted carriers in sec. 212(c) proceedings. 
81 M. C. C. 561. MC-26907, Sub 14, Ripon Trucking Co. Conversion Pro- 
ceeding, 4-26-60, Div. 1. 
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21.81 Contract to Common (Continued) 

To Same Effect: 

MC-60871, Sub 5, G. V. Ankeny Conversion Proceeding, 4-25-60, Div. 1. 

MC-45386, Sub 7, Bee Line Truck Dispatch Conversion Proceeding, 
6-3-60, Div. 1. 
MC-114553, Sub 3, Dudley Trucking Co. Conversion Proceeding, 6-14-60, 
Div. 1. 

MC-1704, Sub 11, L. A. Lambrecht Trucking Co. Conversion Proceeding, 
4-26-60, Div. 1. 

MC-109203, Sub 4, E. F. Madeira, Inc. Conversion Proceeding, 5-31-60, 
Div. 1. 

MC-108742, Sub 5, J. K. Marcus Conversion Proceeding, 6-6-60, Div. 1. 

MC-40872, Sub 8, Storch Trucking Co. Inc. Conversion Proceeding, .... 
M. C. ©. 2. cy Gee-ee, Eev, 1. 

MC-42627, Sub 1, Z. Tavss, Inc. Conversion Proceeding, 5-5-60, Div. 1. 

21.81 In 81 M. C. C. 561, Commission decided that where possibility 
of tacking separately stated grants of operating rights exists, restrictions 
against such joinder should be imposed in all certificates issued pursuant to 
sec. 212(c) proceedings. Restriction against joinder imposed. MC-40872, 
Storch Trucking Co. Inc. Conversion Proceeding, .... M.C.C. ...., 4-22-60, 
Div. 1. 

To Same Effect: 


MC-45386, Sub 7, Bee Line Truck Dispatch Conversion Proceeding, 
6-3-60, Div. 1. 

21.81 Where only portions of a carrier’s authority are dormant, de- 
termination of carrier’s status can be made from consideration of its overall 
activities; and when its operations, as actually conducted are those of a com- 
mon carrier, conversion of all its outstanding authority should be authorized. 
MC-40872, Sub 8, Storch Trucking Co. Inc. Conversion Proceeding, 

M. C. C. ...., 4-22-60, Div. 1. 


21.82 Irregular to Regular 


21.82 Growth and movement of traffic over an irregular route may 
become so regular in point of time and volume as to evidence public need 
for regular-route service between such points, and Act provides means by 
which appropriate authority for such operation may be obtained. Where an 
irregular-route carrier observes that its operation tends to fall within cate- 
gory of a regular-route operation, it has obligation of either checking tend- 
ency and preserving irregular-route status, or of obtaining appropriate 
authority for conversion to a regular-route operation. 


Considering vendee’s past operations in conjunction with other evidence 
including supporting shippers’ affidavits expressing a definite need for regu- 
lar-route service, plus impracticability of continuing to operate over irregular 
routes in serving such shippers in efficient and businesslike manner, found 
that public convenience and necessity require conversion of vendor’s previ- 
ously described irregular-route rights between Torrington and Philadelphia 
to regular-route rights over routes as described. MC-F-7214, Blake Motor 
Lines, Inc.—Pur.—E. J. & Wm. J. Ryan, .... M. C. C. ...., 5-3-60, Div. 4. 


21.9 Authorized Transportation of Persons 
21.92 Charter Operations 


21.92 While it is true that issuance of requested authority would in- 
clude incidental right under sec. 208(c) of Act to conduct charter operations 
between points served by proposed route, including Hagerstown, and other 
points in United States, this consideration has no bearing on issue of whether 
public convenience and necessity require regular-route operations for which 
authority is sought. MC-117806, Sub 1, Antietam Transit Co. Inc. Com. Car. 
agp, .... B.C. C. ...., 6-19-60, Div. 1. 
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21.94 Transportation of Attendants 


21.94 Actual composition of chemical cannot be disclosed for security 
reasons. It is shipped with a security escort and drivers handling it are 
required to have so-called ‘“‘Q’’ clearances. Escorts, supplied by Atomic 
Energy Commission, do not ride in transporter’s equipment but follow trailer 
in separate vehicle. No specific authority is needed for this service. MC- 
61408, Sub 45, Mason & Dixon Tank Lines, Inc. Ext.—Chemicals, 

M. C. C. ...., 6-15-60, Div. 1. 


22. Commodity Authority 
22.0 Generally 


22.00 Intended Use 


22.00 Building, roofing, and insulating materials may well be intended 
for use as farm supplies and thus fall within the scope of respondent’s 
authority to transport farm supplies, however, term farm supplies could not 
be interpreted to include prefabricated buildings. 79 M. C. C. 740. As many 
building materials are clearly used or consumed in necessary upkeep and 
maintenance of a farm, many such materials could properly be transported 
by respondent under its farm supplies authority. 


If word ‘“‘farm”’ in this authority is to be given any meaning whatever, 
commodities to be transported must be intended for use on a farm, and fact 
that they move to territory where farming is the major industry is not alone 
sufficient to justify their transportation by respondent. Criteria to be fol- 
lowed by respondent in determining whether given load may be transported 
under its authority is clearly stated in Crouch case, 53 M. C. C. at 440. 
MC-C-2466, J. H. Nowinsky Trucking Co.—Investigation & Revocation of 
Permits, .... M. C. C. ...., 6-3-60, Div. 1. 


22.01 Interpretation 


22.01 Applicant’s interpretation fails to recognize that, if restriction, 
‘“‘whiskey and liquids in bulk,’’ had been intended to apply to whiskey only 
when in bulk, use of the word ‘whiskey’ would have been superfluous as 
‘liquids in bulk’? would have embraced all liquids, including whiskey. Fur- 
thermore, whether controversial comma is or is not included in Sub 2 certifi- 
cate is immaterial, as correct English usage makes it permissible, not manda- 
tory, to use a comma before a conjunction when words are used in a series. 
MC-78632, Sub 107, Hoover Motor Exp. Co. Inc. Ext.—Whiskey, 6-16-60, 
Div. 1. 


22.01 Definition by Commission of household goods is intended to in- 
clude among other things property, new or used, which is to be used in a 
dwelling when such property is already or constructively ‘‘a part of equip- 
ment or supply of such dwelling.’”’ Definition of household goods should not 
be construed as authorizing carrier, holding authority to transport household 
goods, to transport from factory or store to dwelling of a householder ordin- 
ary property which householder has purchased with intent to use in his 
dwelling, unless such transportation is performed at request of householder 
and as an incident of move by householder from one domicile to another. 


Found that portion of petitioner’s permit authorizing transportation of 
“new and used household goods’’ does not authorize transportation of any 
commodities but those within term ‘“‘household goods’ as defined by Com- 
mission, and that petition to extent that it seeks interpretation contrary to 
foregoing, should be denied. MO-1194, A. G. Nelson, Inc.—Interpretation 
of Permits, 5-13-60, Div. 1. 


22.01 Phrase, “in containers,’”’ as used in motor carrier operating 
rights which authorize transportation of fungible commodities, is in reality 
synonymous with term “‘packaged”’ in that it does not contemplate transpor- 
tation of commodities which are tendered to carrier in loose, unpackaged 
form. In other words, that phrase describes actual commodity authorized to 
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be transported, rather than vehicle or instrumentality of commerce in which 
commodity moves, and is generally employed in certificates and permits to 
distinguish packaged commodities from those fungibles which are shipped 
loose. A commodity which moves in loose, unpackaged form and which is 
confined solely by vehicle in which it is transported historically has been 
considered exclusively within purview of authority to transport commodities 
“in bulk.’”’ In circumstances defendants’ transportation of bulk cement in 
described tank trailers is not within scope of its certificate which authorizes 
transportation of “cement, in containers.’”” MC-C-2371, Whitfield Transp. 
Inc. v. Joseph Solis, Jr. dba Solis Trucking, .... M.C.C. ...., 5-6-60, Div. 1. 


22.05 “General Commodities” 


22.05 Restrictions against transportation of household goods as de- 
fined by Commission, commodities in bulk, and those requiring special equip- 
ment are customarily attached to general commodities authority. MC-119192, 
Eastern Delivery Service, Inc. Cont. Car. App., .... M. C. C. ...., 6-6-60, 
Div. 1. 


22.05 There is no showing in this record of any need for applicant’s 
service for movement of commodities in bulk and household goods, both of 
which classes of commodities are usually excepted from grants of authority 
to motor carriers of general commodities. MC-86779, Sub 19, Illinois Central 
R. Co. Ext.—New Orleans & Baton Rouge, La., .... M. C. C. ...., 5-18-60, 
Commission. 


22.06 Descriptions 


22.06 Terminologies used in certificates to describe operating rights 
intended to be granted are based primarily upon industry usage and common 
understanding, rather than upon academic definitions. MC-C-2371, Whit- 
field Transp. Inc. v. Joseph Solis, Jr. dba Solis Trucking, .... M. C. C. 
5-6-60, Div. 1. 


eeees 


22.5 Semi-Processed Material 
22.53 Vegetable & Animal Oils & Grease 


22.53 Vegetable oils authority includes pine oil. MC-103378, Sub 157, 
Petroleum Car. Corp. Ext.—Naval Stores from Jacksonville, Fla., 6-7-60, 
Div. 1. 


22.54 Industrial Chemicals & Acids 


22.54 Compressed hydrogen gas to be transported is used in platform- 
ing process in connection with refining of gasoline. Since commodity is used 
in process of that type it is embraced within term ‘‘chemicals” in Robertson’s 
authority. MO-31600, Sub 415, P. B. Mutrie Motor Transp. Inc. Ext.— 
Benzyl Chloride, in Bulk, .... M. C. C. ...., 6-2-60, Commission. 


22.54 Liquid chemicals and paint materials authority includes turpen- 
tine, dipentene, and pinene when intended for further processing or for use 
as paint materials. MO-103378, Sub 157, Petroleum Car. Corp. Ext.—Naval 
Stores from Jacksonville, Fla., 6-7-60, Div. 1. 


22.54 In recent decisions in 82 M. C. C. 65, and in 82 M. C. C. 11, 
division 1 held that term “liquid chemicals,’’ as used in motor carrier au- 
thorities, does not include those commodities which are products of chemical 
processes but which are intended, without further processing, for use as end 
or finished products at time of transportation. Considered commodity is not 
liquid chemical within purview of cited decisions, and Ryder is not auth- 
orized under its liquid chemical authority to transport pentachlorophenol for 
shipper here concerned. MOC-103378, Sub 134, Petroleum Car. Corp. Ext.— 
Pentachlorophenol, .... M. C. C. ...., 4-28-60, Div. 1. 
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22.6 Industrial Manufactures 
22.67 Paints, Abrasives, Preservatives 


22.67 Liquid chemicals and paint materials authority includes turpen- 
tine, dipentene, and pinene when intended for further processing or for use 
as paint materials. MC-103378, Sub 157, Petroleum Car. Corp. Ext.— 
Naval Stores from Jacksonville, Fla., 6-7-60, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 
22.76 Automotive Vehicles & Parts 


22.76 Authority to transport automobiles does not include right to 
transport trucks. MC-107227, Sub 75, Insured Transporters, Inc. Ext.— 
Motor Vehicles from Points in Wash., 4-11-60, Div. 1. 


23. Qualification of Applicant & Providence of Operation 
23.1 Financial Condition 
23.10 Requisite Proof 


23.10 While applicant’s current liabilities exceed its current assets, 
Commission must weigh certain other factors in determining its actual finan- 
cial position. Applicant has been operating for number of years and, as 
shown, has been providing satisfactory service under its existing authority. 
Its net profit during first six months of 1959 amounted to $39,104, reducing 
its deficit appreciably. Grant of authority to extent indicated in findings 
would aid applicant to improve its financial position, and would not place 
it in precarious position. Applicant found fit and able, financially and other- 
wise, properly to perform services for which need has been shown. MC- 
107002, Sub 148, W. M. Chambers Truck Line, Inc. Ext.—Marine Animal 
Oil from & to Additional Points, 5-11-60, Div. 1. 


23.10 Even assuming that applicant’s current liabilities exceed his cur- 
rent assets, this factor standing alone does not compel finding that applicant 
is not financially fit. Applicant is a going concern, is operating at a profit, 
and has been able to meet his obligations as they arise. Under Commission’s 
Uniform System of Accounts applicant may exclude any equipment obliga- 
tions from current liability portion of his balance sheet, and inasmuch as 
$41,595 of applicant’s total fixed liabilities are equipment obligations, this 
amount need not be listed under current liabilities. Thus, if this amount is 
not included in applicant’s current liabilities, then ratio of applicant’s current 
liabilities and current assets would not be out of line. In circumstances, ap- 
plicant is financially fit to perform service proposed. Compare 81 M. C. C. 
218. MC-68807, Sub 29, B. H. Herr, Ext.—Hamburg, N. Y., 6-6-60, Div. 1. 


23.2 Providence of Operation 
23.20 Generally 


23.20 Whether, in last analysis, applicant would be able properly to 
perform long-distance hauls (particularly those involving empty bankhauls), 
would depend upon whether operations could be conducted profitably. This 
question is always factor in ability of carrier to perform service. MO-5470, 
Sub 11, Erskine & Sons, Inc. Ext.—18 States, 5-12-60, Div. 1. 


23.3 Facilities & Equipment 
23.30 Generally 


23.30 Applicant claims that it will lose its investment in design and 
acquisition of its equipment if this application is denied, but there is no sub- 
stantial evidence that such equipment could not be utilized in applicant’s 
presently authorized operations and, moreover, Commission cannot hold that 
an applicant can by its unilateral action place itself in such circumstance that 
disposition of its application would be predetermined in its favor. MC-11185, 
Sub 105, J-T Transport Co. Inc. Ext.—Buffalo, N. Y., .... M. C. C. ...., 
4-19-60, Commission. 
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23.4 Relations with Other Carriers 
23.42 Sec. 5(2) Approval Necessary 


23.42 Since Wahlberg has such control of three carriers as must be 
approved by Commission, issuance of permit here conditioned upon Wahlberg 
first applying for and obtaining approval under sec. 5(2) of Act to control 
applicant and Suburban Delivery Co., Inc., and Bridgeport United Delivery 
Co. MO-119192, Eastern Delivery Service, Inc. Cont. Car. App., .... M. C. C. 
cceesg COUPES, Eee. Ls 


23.46 Railroad Affiliate 


23.46 Undoubtedly there is close relationship between a parent and a 
subsidiary corporation, but desire for this, in face of adequate service, is 
insufficient to warrant grant of authority. MC-118621, Black Diamond 
Transp. Co. Com. Car. App., .... M. C. C. ...., 6-6-60, Div. 1. 


23.5 Relation to Patron 
23.50 Generally 


23.50 Applicant’s stock is owned by J. L. Ambrose and his brother 
and, in addition, J. L. Ambrose is one of Plains’ three directors and he and 
his wife own 80 percent of Plains’ stock. In view thereof, applicant and 
Plains are under common control within purview of holdings in 64 M. C. C. 
729 and 68 M. C. C. 263, wherein common carrier authority sought was de- 
nied because it was found that common control between applicants therein 
and their shippers might open door to favoritism, preference, and discrimina- 
tion between shippers and to unfair competitive practices. MC-113518, Sub 
5, Fresno-Albuquerque Truck Line, Inc., Ext.—Golden, Colo., .... M. C. C. 
coccs 438-66, Div. 1. 


23.50 In view of fact that applicant proposes to serve no other shipper, 
close relationship between applicant and shipper is not likely to bring about 
discriminatory consequences. 67 M. C. C. 553. MC-119031, Newsom Trans- 
ports, Inc. Cont. Car. App., 4-29-60, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Commission does not view lightly practice of carriers such as 
applicant, in face of repeated warnings, conducting unauthorized operations 
under a self-serving opinion that public requires its service. But while there 
is no excuse for applicant’s past unlawful operations, they do not, however, 
necessarily constitute bar to grant of authority. In view of close relation 
of proposed operation to applicant’s lawful intrastate operation, demon- 
strated need for applicant’s proposed service, and absence of any other car- 
rier ready, willing, and able to meet such need, denial on basis of fitness is 
too drastic a penalty to impose. It is not Commission’s desire to penalize 
public for shortcomings of a carrier. Denial here would leave public without 
reasonable hope for adequate service between State Line and Hagerstown. 
Granted. MOC-117806, Sub 1, Antietam Transit Co. Inc. Com. Car. App., 
ones Me Gy Oc ccny Skene, mee. k. 

23.60 Although applicant’s past unauthorized operations are not con- 
doned, circumstances here present do not require finding of unfitness or act 
as bar to grant of any authority. Compare 79 M. C. C. 164. MOC-41404, Sub 
16, Argo-Collier Truck Lines Corp. Ext.—La., .... M. C. C. ...., 5-16-60, 
Commission. 


23.60 Applicant concededly arranged numerous round-trip tours to 
race tracks between May 1958 and August 1959. He holds no authority 
therefor from Commission; and he is hereby admonished to refrain in future 
from conducting any brokerage operations of an interstate character unless 
and until appropriate authority is obtained therefor. MC-12692, J. J. Brady 
Broker App., 5-25-60, Div. 1. 
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23.60 Case was instituted by instance of Commission, and applicant 
was required to pay $500 and costs, $600 in fines being suspended. Applicant 
has been punished, and it does not necessarily follow that it should be 
“punished”’ again for same violations by denial of authority requested herein 
to render services which are required by public convenience and necessity. 
However, because of these past unlawful operations, there is greater burden 
of proof as to this applicant’s willingness to comply with requirements of Act 
in future than is normally case. Applicant represents generally that it is 
willing to comply and, normally, compliance can be expected to follow prose- 
tion. MC-52917, Sub 21, Chesapeake Motor Lines, Inc. Ext.—Meat Products, 
5-25-60, Div. 1. 


23.60 Applicant is admonished to refrain in future from conducting 
operations for which authority is required from Commission unless and until 
such authority has first been obtained. MC-119255, J. L. Kazanova Com. 
Car. App., 5-13-60, Div. 1. 


23.60 Applicant has admittedly engaged in interstate transportation 
of bagged fertilizer in past under arrangement appearing to be dealership, 
such dealership to be discontinued if this application is granted. Although 
record does not disclose sufficient evidence of unfitness, applicant is admon- 
ished to refrain in future from performance of operations requiring authority 
from Commission unless and until appropriate authority is first secured 
therefor. MOC-118967, L. T. Kissinger Com. Car. App., 5-4-60, Div. 1. 


23.60 While applicant’s past unlawful operations between St. James 
and Waterloo are not condoned, as frequently stated, past unlawful opera- 
tions do not necessarily constitute bar to grant of authority to perform 
needed service. In view of circumstances here and substantial benefits which 
would accrue to shippers through use of proposed service, denial of applica- 
tion because of such unlawful operations is not warranted. MO-111812, Sub 
70, Midwest Coast Transport, Inc. Ext.—St. James, Minn., 5-11-60, Div. 1. 


23.60 Order will be entered requiring respondent to cease and desist 
from performance of transportation not authorized by its permits. MC-C- 
2466, J. H. Nowinsky Trucking Co.—Investigation & Revocation of Permits, 

, SO. ..<159 CO, Ee: 1. 


23.60 Applicant knowingly conducted unlawful operations, and conse- 
quently, has failed to establish its fitness to conduct proposed operations. 
It is admonished to refrain from all unauthorized operations in future. MC- 
117809, P & P Cartage, Inc. Cont. Car. App., 5-5-60, Div. 1. 


23.62 Good Faith 


23.62 In light of supporting shipper’s position applicant’s past opera- 
tions were undertaken in good faith and there is no basis on this record to 
find that its transportation of small pipe creates fitness issue. MOC-60014, 
Sub 5, Aero Trucking, Inc. Ext.—Pipe, .... M.C. C. ...., 5-26-60, Div. 1. 


23.62 No extenuating circumstances found here. and concluded that 
Markey conducted such unauthorized operation in wilful disregard to pro- 
visions of Act. He is admonished to cease any unauthorized activities forth- 
with. Denied. MC-119236, R. D. Broderick & D. L. Markey Com. Car. App., 
5-25-60, Div. 1. 


23.62 Evidence shows that applicant has not operated in wilful disre- 
gard or defiance of Act in past and that it intends to conform to requirements 
of Act in future. Therefore, it is found fit to perform proposed operation. 
MC-5470, Sub 11, Erskine & Sons, Inc. Ext.—18 States, 5-12-60, Div. 1. 


23.62 Despite applicant’s past unauthorized transportation, Commis- 
sion is reluctant to deny, in circumstances here disclosed, authority for rendi- 
tion of service which has been shown to be needed by public. On applicant’s 
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behalf it can be concluded that he operated unlawfully initially out of ignor- 
ance and later on advice of counsel rather than with any wilful intent or 
purpose to evade or defy regulation. He is fit to conduct proposed operation 
for which authority is requested. This is not to be understood, however, as 
condoning applicant’s past unlawful operations and any future violations of 
this character will be severely dealt with. MC-105789, Sub 2, P. K. Moyer 
Com. Car. App., .... M. C. C. ...., 5-26-60, Commission. 


23.62 Applicant’s past unauthorized operations are not condoned, but 
it would appear that applicant conducted such operations under a mistaken 
interpretation. He discontinued unauthorized operations and filed instant 
application upon being advised that appropriate authority from Commission 
was required for such operations. In circumstances no finding of unfitness 
is warranted on this record. However, applicant is admonished to so conduct 
his operations as to avoid violations of provisions of Act in future. MC- 
119062, Donald Patnode Com. Car. App., 4-27-60, Div. 1. 


23.62 Operations were conducted in honest belief that they were au- 
thorized, and do not render Mercury unfit to conduct proposed operations. 
MC-2202, Sub 137, Roadway Exp. Inc. Ext.—Birmingham, Dallas, Houston, 

. M. C. C. ...., 4-20-60, Commission. 


23.62 There is no evidence of past or present intent on part of appli- 
cant or shipper to wilfully engage or participate in an unlawful operation. 
MC-118920, R. H. Whiting Cont. Car. App., 5-6-60, Div. 1. 


23.62 Whyte’s and applicant’s primary business is transportation, not 
sale of sand and gravel, and it is clear that transportation performed under 
so-called buy-and-sell arrangement is in fact for-hire carriage and has been 
performed unlawfully. See 68 M. C. C. 758. Those operations were per- 
formed in good faith and in ignorance of law. In these circumstances, Com- 
mission will not find applicant to be unfit to receive grant of authority on 
basis of unauthorized operations shown here. MC-119337, Whyte Trucking 
Co. Inc. Cont. Car. App., 5-31-60, Div. 1. 


23.63 Reformation 


23.63 Although applicant has in past transported involved commodities 
without proper authority, he discontinued such operations when informed 
that authority therefor was required. While applicant’s past unauthorized 
operations are not condoned, it does not appear that these operations were 
conducted under such circumstances as to constitute bar to grant of author- 
ity if otherwise warranted by evidence. MC-119203, Dominick Caridi Cont. 
Car. App., 5-10-60, Div. 1. 


23.63 Certain operations were conducted without appropriate author- 
ity, but most of them were conducted by applicant’s predecessor, and appli- 
cant discontinued these operations when he was notified that appropriate 
authority was required. Evidence of record does not show a wilful disregard 
of law. Applicant is admonished, however, to refrain from any such practice 
in future. MC-119314, Harold Feiner Cont. Car. App., 6-3-60, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


MC-55581, Sub 7, Utah Pac. Lumber Transport Co. Ext.—Salt & Salt 
Products, 4-29-60, Div. 1. (Please see 20.30 same.) 


23.71 Safety 


23.71 An examination of Commission records reveals that on March 
28, 1960, Bureau of Motor Carriers conducted detailed inspection of appli- 
cant’s operations and found that applicant is now in compliance with safety 
regulations. Accordingly, applicant is fit to conduct proposed operation. 
MC-34767, Sub 39, Good’s Transfer, Inc. Ext.—Meats, 4-29-60, Div. 1. 
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24. Need for Proposed Operation 
24.0 Generally 


24.01 Requisite Proof 


24.01 When authority to engage in substituted motor-for-rail service is 
sought, public convenience and necessity may be established by showing that 
certain operating economies, efficiencies, or improvements in existing rail 
service will result. 79 M. C. C. 300. MC-54515, Sub 7, Bangor & Aroostook 
R. Co. Ext.—Aroostook County, Maine, .... M.C. C. ...., 5-4-60, Div. 1. 


24.01 Applicants not only have burden of establishing public need for 
proposed service but must also show that existing authorized carriers avail- 
able are unwilling or unable to meet shipping public’s reasonable transporta- 
tion needs. MOC-119236, R. D. Broderick & D. L. Markey Com. Car. App., 
5-25-60, Div. 1. 


To Same Effect: 


MC-83539, Sub 45, C & H Transp. Co. Inc, Ext.—Denison, Texas, .... 
M. C. C. ...., 5-10-60, Div. 1. 


MC-118971, Eklund Bros. Transport, Inc. Com. Car. App., 5-9-60, Div. 1. 


MC-101781, Sub 2, H. S. Gilbert Ext.—Wrecked Motor Vehicles, 5-9-60, 
Div. 1. 


MC-119097, Johnny’s Auto & Truck Towing, Inc. Com. Car. App., .... 
M.C.C. ...., 4-20-60, Div. 1. 


MC-111478, Sub 10, Oil Carriers Co. Ext.—Chemicals, .... M. C. C. 
..+., 4-21-60, Commission. 


MC-7555, Sub 33, Textile Motor Freight, Inc. Ext.—N. Y. & Pa. to the 
South, 5-11-60, Div. 1. 


MC-116329, A. F. Whitmer Cont. Car. App., .... M.C. C. ...., 4-19-60, 
Commission. 


24.01 Applicant seeking authority for new competing service in areas 
where existing motor carrier service is already available must establish that 
such existing service is inadequate in some material respect for shipper’s 
reasonable transportation needs. MC-87523, Sub 76, Frank Cosgrove Transp. 
Co. Inc, Ext.—Liquid Lard, 5-24-60, Div. 1. 


24.01 It is incumbent upon applicant to prove that there is need for 
proposed service, and that existing carriers are unable to meet this need. 
MO-55811, Sub 54, Craig Trucking, Inc. Ext.—Collinsville & Trenton, IDL, 
6-8-60, Div. 1. 


24.01 In absence of proof of material deficiencies in available service 
and in absence of any figures whatsoever as to amount of traffic shipper 
might tender to applicant, evidence of shipper is too vague and indefinite 
to support a grant of authority. MC-114019, Sub 33, Emery Transp. Co. 
Ext.—New Eng. States, 6-1-60, Div. 1. 


24.01 Evidence submitted by three frozen food shippers is devoid of 
any estimates whatsoever as to amount of traffic introduction of these new 
products might or would generate. In circumstances evidence of these ship- 
pers is too vague and indefinite to support grant of authority and application 
to this extent should be denied. MC-34767, Sub 39, Good’s Transfer, Inc. 
Ext.—Meats, 4-29-60, Div. 1. 


24.01 In view of vague and indefinite evidence of need for additional 
service and fact that dump-truck service is presently available to supporting 
shippers, application will be denied, except to extent of board’s recommenda- 
tion to which no exceptions were taken. MO-119127, Jack Gray Co. Inc. 
Com. Car. App., 5-4-60, Div. 1. 
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24.01 Burden is upon applicant to establish that it is fit, willing, and 
able properly to perform proposed operation and to conform to provisions 
of Act and Commission’s rules and regulations thereunder. MO-113495, 
Sub 4, Gregory Heavy Haulers, Inc. Ext.—TIll., 6-17-60, Div. 1. 


24.01 While, obviously, for shipper to have single carrier able to move 
shipments from its several shipping points to large market area would be 
an apparent convenience, this convenience must be balanced by need of motor- 
carrier protestants for protection from undue dilution of available traffic 
both that now handled and that which can be handled if tendered to them. 
MC-25798, Sub 29, Clay Hyder Trucking Lines, Inc. Ext.—Waynesville, N. 
Car., 5-23-60, Div. 1. 

24.01 Admittedly, carriers authorized to serve all points at which 
shipper has made deliveries in past or expects to make deliveries in future 
are not parties protestant to this proceeding, but this fact alone does not 
excuse applicant from its burden of proving that public need for its service 
exists. MC-118640, J. M. Jackson Cont. Car. App., 4-25-60, Div. 1. 


24.01 Supporting shipper’s evidence as to future shipments is too 
indefinite to warrant grant of authority to applicant. MC-117344, Sub 24, 
Maxwell Co. Ext.—Dayton, Ohio, 5-19-60, Div. 1. 


24.01 Burden is upon applicant for common carrier authority to show 
by substantial evidence that public convenience and necessity require grant- 
ing of authority sought. MC-929838, Sub 350, Eldon Miller, Inc. Ext.—Acids 
& Chemicals, 4-28-60, Div. 1. 


24.01 Burden of proof is upon an applicant seeking certificate to show 
that proposed service is or will be required by present or future public con- 
venience and necessity. In determining this issue, primary question in sub- 
stance is whether proposed operation will serve public demand or need. 
MC-92983, Sub 327, Eldon Miller, Inc. Ext.—Colo., .... M. C. C. 
6-3-60, Commission. 


24.01 Applicants would have been entitled to certificate under ‘“grand- 
father” clause of 206(a) of Act only if their application had been timely 
filed. Their failure to do so makes it incumbent upon applicants to establish 
that their services are required by present and future public convenience 
and necessity, and that they are fit, willing and able properly to perform 
such service. Compare 1 M. C. C. 485 and 41 M. C. C. 564. MO-117513, 
David Mongillo & Sons Com. Car. App., .... M. C. C. ...., 4-21-60, Div. 1. 


24.01 Commission recognizes that a household-goods carrier is faced 
with situation in which its customers are not regular shippers but are per- 
sons who will use its service only on rare occasions, and has granted author- 
ity to such carriers even when they have had comparatively little public 
support. Nevertheless, there must be some definite indication that opposing 
carriers are not providing satisfactory service and that there is need for an 
additional service. MC-25970, Sub 2, W. R. & R. F. Ochse Ext.—10 States, 
5-6-60, Div. 1. 

24.01 No need has been demonstrated for proposed service to other 
users in Fla., inasmuch as there is no indication that shipments to such 
users could move by truck if appropriate authority therefor were granted. 
In absence of more definite showing as to how applicant could in fact provide 
truck service to such users, application must to this extent be denied. Com- 
pare 81 M. C. C. 269. MC-103378, Sub 153, Petroleum Car. Corp. Ext.— 
Bulk Salt Cake, 4-28-60, Div. 1. 


24.01 There must be an affirmative showing of need of service based 
upon evidence of consistent or recurring inability to secure adequate and 
satisfactory service from presently authorized carriers. No such showing 
has been made here. General statements, unsupported by any facts tending 
to show that protestants have failed to meet shippers’ reasonable require- 
ments, given their greatest possible weight amount only to unsupported opin- 
ions. Commission cannot accept such opinions as determinative of issue here 
presented. MC-118968, J. E. Snow Com. Car. App., 4-22-60, Div. 1. 
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24.01 Applicant is authorized to serve this point as an off-route point 
in connection with its regular-route operations between Hattiesburg and 
Meridian. Proposed route is not alternate route but is in fact regular service 
route through Jackson. No shipper witnesses support application, and ap- 
plicant relies solely on operating economies that may result if this applica- 
tion is granted. In circumstances Commission must find that application has 
failed to establish public need for proposed operation. MO-35484, Sub 36, 
Viking Freight Co. Ext.—Collins, Miss., 4-25-60, Div. 1. 


24.01  Shipper’s natural inclination to prefer to have available as many 
motor carriers as possible to serve its plant, and to render single-line service 
to all points where its raw materials are bought and its products are sold, is 
recognized. It is incumbent on Commission, however, before authorizing new 
service or services, to find that public need exists for such operation which 
cannot be met adequately by existing transportation facilities. MO-35484, 
Sub 40, Viking Freight Co. Ext.—Gates Rubber Co. Plant—Nashville, Tenn., 
4-25-60, Div. 1 


24.01 Burden of proof is upon an applicant to establish that new 
operation will serve useful public purpose, responsive to public need or de- 
mand; that this purpose cannot or will not be served as well by existing 
carriers; and that granting of application will not endanger or impair opera- 
tions of existing carriers contrary to public interest. MC-103051, Sub 86, 
Walker Hauling Co. Inc. Ext.—Vegetable Oils, Ala. to Chattanooga, Tenn., 
5-25-60, Div. 1 


24.02 Brokerage 


24.02 In absence of showing of any material inadequacy in existing 
services, proposed operation will not be consistent with public interest and 
National Transportation Policy. Application should be denied. MC-12692, 
J. J. Brady Broker App., 5-25-60, Div. 1. 


24.03 Contract Carriage 


24.03 In determining whether application for contract carrier author- 
ity should be granted, Commission is required to consider criteria set forth 
in sec. 209(b) of Act, which includes among other things, nature of service 
proposed, effect which granting permit would have upon services of protest- 
ing carriers, effect which denial would have upon applicant and its support- 
ing shipper, and changing character of shipper’s requirements. MC-89710, 
Sub 3, Raymond Bahr Ext.—Posts from Cass Lake, 6-15-60, Div. 1. 


24.03 Section 209(b) of Act, as amended, requires that in considering 
applications for contract-carrier authority, consideration shall be given to 
number of shippers to be served by applicant, nature of the service proposed, 
effect which granting permit would have upon services of protesting carriers, 
and effect which denying permit would have upon applicant and its shipper, 
and changing character of that shipper’s requirements. MO-119314, Harold 
Feiner Cont. Car. App., 6-3-60, Div. 1. 


24.03 In absence of any real attempt by shipper to use service pres- 
ently available, such service has not been shown to be inadequate in any 
material respect. MC-71207, Sub 2, W. H. Kilbourne Ext.—Akron, Dorset 
& Bellevue, Ohio, .... M. C. C. ...., 4-21-60, Commission. 


24.03 In determining whether grant of contract-carrier authority will 
be consistent with public interest and National Transportation Policy, Com- 
mission is required to give consideration to, among other things, following 
factors enumerated in sec. 209(b): (1) number of shippers to be served by 
applicant, (2) nature of service proposed, (3) effect of grant of authority 
upon services of protesting carriers, (4) effect of denial on applicant and 
its supporting shipper, and (5) changing character of shipper’s requirements. 
MC-116795, L. G. Willman Cont. Car. App., .... M. C. C. ...., 4-21-60, 
Commission. 
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24.03 Contract Carriage (Continued) 
To Same Effect: 
MC-119202, P. L. Barner Cont. Car. App., 5-4-60, Div. 1. 
MC-11185, Sub 105, J-T Transport Co. Inc. Ext.—Buffalo, N. Y., 


M. C. C. ...., 4-19-60, Commission. 

MC-71207, Sub 2, W. H. Kilbourne Ext.—Akron, Dorset & Bellevue, 
Ohio, .... M. C. C. ...., 4-21-60, Commission. 

MC-623, Sub 23, H. ‘Mesatek, Inc. Ext.—Carthage, Mo., .... M. C. C. 


, 5-11-60, Div. 1. 


MC-108117, Sub 2, Wm. Patterson Ext.—Englishtown, N. J., 5-12-60, 
Div. 1. 


MC-117059, J. T. Teagle & V. F. Ewell Cont. Car. App., .... M. C. C. 
., 5-27-60, Div. 1. 


24.06 Registered Truck Operation 


24.06 Having found no need, there is no occasion to consider issuance 
of certificate covering operations that can be rendered under second proviso 
of sec. 206(a) of Act. Compare 53 M. C. C. 672. MC-28769, Sub 2, Magic 
Empire Exp. Com. Car. App., 5-10-60, Div. 1. 


24.07 Temporary Need 


24.07 In event of occurrence of some emergency which may disrupt 
Northern Tank’s service, temporary authority may be issued to some Other 
carrier or carriers to meet whatever transportation needs supporting shippers 
may have. MC-118971, Eklund Bros. Transport, Inc. Com. Car. App., 
5-9-60, Div. 1. 

24.07 Mere possibility of interruption in service arising from labor 
difficulties or other causes is insufficient basis for an authorization which 
will place two additional carriers in the field. Compare 54 M. C. C. 681. 
In event of occurrence of some emergency which may disrupt service of 
existing carrier, temporary authority may be issued to some other operator 
to meet whatever transportation need supporting shipper may have. MC- 
61403, Sub 45, Mason & Dixon Tank Lines, Inc. Ext.—Chemicals, 

M. C. C. ...., 6-15-60, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 In view of shipper’s intent to continue private carriage to meet 
its needs should instant application be denied, it is unlikely that protestants 
would receive any new or additional traffic by such denial. MOC-1190381, 
Newsom Transports, Inc. Cont. Car. App., 4-29-60, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 It is incumbent upon applicant to establish that a substantial 
present or foreseeable future need for proposed service exists, and that it 
will be utilized. Supporting shippers have not established with any clarity 
volume of traffic which may be expected to move, proportion thereto which 
might be tendered applicant, or points to which proposed service would be 
used. Denied. MOC-114019, Sub 33, Emery Transp. Co. Ext.—New Eng. 
States, 6-1-60, Div. 1. 

24.10 Certain shippers are entirely dependent upon rail service and 
they are entitled to inherent advantages of motor-carrier service. MC- 
116077, Sub 32, Robertson Tank Lines, Inc. Ext.—Petroleum to La., .... 
M. C. C. ...., 4-26-60, Commission. 


24.10 Applicant must establish, among other things, that new opera- 
tion or service will serve useful public purpose responsive to public demand 
or need. 1M. C. C. 190, 203. MC-117109, Sykes Transp. Co. Com. Car. 
App., 6-16-60, Div. 1. 
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24.11 Preference or Desire 


24.11 Shipper’s preference for particular carrier’s service is not suffi- 
cient to justify grant of authority where no showing is made that existing 
carriers available are unwilling or unable to meet shipper’s needs. MO- 
119002, Bugg & Davis Truck Lines Cont. Car. App., 4-19-60, Div. 1. 


24.11 Shipper’s desire to have operations of carriers serving it tailored 
to its needs is understood but before authority is granted to satisfy such 
desire it must first be established that reasonable public need for such 
authority exists which cannot be met adequately by existing carriers. 
MC-29886, Sub 141, Dallas & Mavis Fwdg. Co. Inc. Ext.—Nebr. & N. Mex., 
6-8-60, Div. 1 

24.11 Mere desire for additional service is insufficient to justify grant 
of authority. MC-101781, Sub 2, H. S. Gilbert Ext.—Wrecked Motor 
Vehicles, 5-9-60, Div. 1. 

24.11 In absence of showing of inadequacy in existing carriers’ service, 
shipper’s preference for particular common carrier does not provide proper 
basis for authorizing new competitive service. MC-106748, Sub 7, Reginald 
Goddard Ext.—New Eng. States, 4-22-60, Div. 1. 

24.11 Shipper’s preference for particular carrier is not proper basis 
for grant of authority for new competitive service, particularly where, as 
here, in addition to rail service, numerous authorized motor carriers are 
available and equipped to provide service from and to numerous points 
throughout territories here involved. MC-111159, Sub 60, Miller Trans- 
porters, Ltd. Ext.—Ark., La. & Texas, 6-1-60, Div. 1. 

24.11 In absence of proof of any material deficiency in existing service, 
shippers’ mere desire to be served by additional carrier is not sufficient basis 
upon which to premise grant of authority. MC-117513, David Mongillo & 
Sons Com. Car. App., .... M. C. C. ...., 4-21-60, Div. 1. 

To Same Effect: 

MC-107272, Sub 16, Monkem Co. Inc. Ext.—Salt, 4-29-60, Div. 1. 


MC-120107, Sub 1, Muske Machinery Cartage, Inc. Com. Car. App., 
4-21-60, Div. 1. 


24.11 Evidence here consists solely of applicants’ self-serving testi- 
mony that their service has been requested, by telephone, by a number of 
prospective customers. This, at best, can be taken only as indication that 
certain persons desire their service, not that this service is required by 
public convenience and necessity. In fact, there is no evidence that such 
persons were unable to obtain satisfactory service from other carriers. 
MC-25970, Sub 2, W. R. & R. F. Ochse Ext.—10 States, 5-6-60, Div. 1. 


24.11 Shipper’s desire for extension of applicant’s single-line service 
to points where such service is used jointly with other carriers clearly is not 
sufficient reason for grant of authority when single-line services of pro- 
testants are available and have not been proved to be generally unsatisfac- 
tory. MC-7555, Sub 33, Textile Motor Freight, Inc. Ext.—N. Y. & Pa. to 
the South, 5-11-60, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Commission would not be fostering sound transportation system 
by authorizing additional carrier service where it appears that supporting 
shipper has not utilized, or is unwilling to test, service of available existing 
carriers. MC-83539, Sub 45, C & H Transp. Co. Inc. Ext.—Denison, Texas, 
cece Me GO. cccsy 5-2008, ev. 1. 


24.13 Although shipper purportedly requires direct single-line service 
from and to involved points, it has not tried services offered by protestants 
which possess requisite authority and equipment to perform desired move- 
ment. MC-2253, Sub 20, Carolina Freight Carriers Corp. Ext.—Harrisburg, 
Pa., 5-5-60, Div. 1. 

24.13 New service may not be authorized until existing available serv- 
ices have been tried and found unsatisfactory. MC-29886, Sub 141, Dallas 
& Mavis Fwdg. Co. Inc. Ext.—Nebr. & N. Mex., 6-8-60, Div. 1. 
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24.13 Applicant’s exhibit purportirg to show that virtually entire 
volume of liquefied petroleum gases moving to Mississippi points is trans- 
ported by private carriers and to demonstrate need for additional for-hire 
motor service of type here proposed, is entitled to little or no weight, par- 
ticularly since it is clear that distributors have made no real attempt to 
utilize existing common carrier service available. MC-111159, Sub 60, 
Miller Transporters, Ltd. Ext.—Ark., La. & Texas, 6-1-60, Div. 1. 

24.13 In absence of compelling evidence that protestants’ services have 
been tried and found materially deficient or that protestants are unwilling 
or unable to meet shippers’ transportation needs in reasonably satisfactory 
manner, application should be denied. MC-115169, Sub 4, M. P. & St. L. 
Express, Inc. Ext.—Paducah, Ky.-Memphis, Tenn., .... M. C. C. ...., 
4-19-60, Div. 1. 


24.13 Until service now authorized has been tested and found wanting, 
Commission cannot justifiably find need for additional transportation service 
from and to affected points. MC-119072, Thrift Transfer, Inc. Com. Car. 
App., 5-4-60, Div. 1. 

24.13 Shipper has made no serious attempt to use existing carriers’ 


services. Denied. MC-95540, Sub 309, Watkins Motor Lines, Inc. Ext.— 
Flint, Mich., 6-15-60, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 MC-103378, Sub 134, Petroleum Car. Corp. Ext.—Pentachloro- 
phenol, .... M. C. C. ...., 4-28-60, Div. 1. (Please see 20.32 same). 


24.14 Local carrier at Yuma is needed to provide this type of service. 
Protestants’ terminals are more than 140 miles from Yuma, and availability 
of their service in this area is dependent upon having equipment operating 
in vicinity, or upon deadheading vehicle from one of their distant terminals. 
Moreover, National’s tariff provides for extra charge in latter instance. 
MC-119117, Charles Wyatt & George McCormick Com. Car. App., 6-16-60, 
Div. 1. 


24.15 Enlarged Patron Market 


24.15 Shipper has substantial sales force working throughout Pa., is 
negotiating with customers and has been assured of sales in various areas 
not previously served providing it can assure suitable motor carrier service. 
MC-115179, Sub 5, Glacken Transp. Inc. Ext.—Pa., 6-15-60, Div. 1. 


24.15 Shippers are engaged in soliciting and developing business in 
new market area and are entitled to transportation source responsive to their 
needs. MC-103378, Sub 1386, Petroleum Car. Corp. Ext.—Fly-Ash from 
Macon & Brunswick, Ga., 6-1-60, Div. 1. 


24.15 In order to expand its sales, shipper needs prompt and readily- 
available motor carrier service because its existing and potential customers 
in destination States generally have limited storage facilities only for 
pentachlorophenol and usually require immediate deliveries on their orders. 
MC-103378, Sub 134, Petroleum Car. Corp. Ext.—Pentachlorophenol, ... . 
M. C. C. ...., 4-28-60, Div. 1. 


24.15 While extensive industrial development occurring in South 
which presumably will result in expanding market for such products, is 
recognized there is no showing that service of more than one motor carrier 
is needed to satisfy both of shippers’ increasing transportation requirements 
if and as they develop. MC-103051, Sub 58, Walker Hauling Co. Inc. Ext. 
—Fla., .... M. C. C. ...., 6-20-60, Commission. 


24.16 Commercial Competition 


24.16 In many instances customers are located at construction sites 
which are not adjacent to rail sidings. In order to maintain competitive 
position, shipper must be able to transport cement by motor carrier. 
MC-118952, Tropical Transport, Inc. Cont. Car. App., 5-31-60, Div. 1. 





SEPTEMBER, 1960 





24.17 Patronage of Unauthorized Operation 


24.17 Applicant’s unauthorized operations, regardless of whether or 
not performed under honest belief that they were within scope of its author- 
ity, have for many years deprived authorized carriers of traffic they were 
qualified to handle and, as such operations have prevented fair test of this 
existing service they can be accorded no weight in determining whether need 
exists for proposed service. MC-41404, Sub 16, Argo-Collier Truck Lines 
Corp. Ext.—La., .... M. C. C. ...., 5-16-60, Commission. 


24.17 In some cases such as this consideration has been given to 
carrier’s past Operations conducted under a color of right as going to prove 
public need for continuance of its service. See 41 M. C. C. 564. Fact that 
such operations have been conducted, even over long period of time, is not 
conclusive proof that their continuance is required by public convenience 
and necessity. Denied. MC-117513, David Mongillo & Sons Com. Car. App., 
ones Mls: Say Sow. onc cg Gee mes Be 


24.17 Applicant does not propose new operation but desires to con- 
tinue long conducted service. While past operations, standing alone, are 
not controlling of issues, they may be considered with other evidence to 
determine whether proposed service is required by public. MC-105789, 
Sub 2, P. K. Moyer Com. Car. App., .... M.C. C. ...., 5-26-60, Commission. 


24.18 Patronage of Temporary Operation 


24.18 That applicant has served shipper well in past under temporary 
authority is not proof of any real need for continuation of such service in 
absence of any showing that existing carriers are unable or unwilling to 
provide required service. MC-22538, Sub 20, Carolina Freight Carriers Corp. 
Ext.—Harrisburg, Pa., 5-5-60, Div. 1. 


24.18 That operations under temporary authority may be considered 
to some extent is not open to dispute. For example, evidence of such opera- 
tion may be used with respect to volume of traffic involved, diversion of 
traffic, and effect on existing carriers, in addition to fitness. 285 1. C. C. 260. 
It is well settled, however, that operations under temporary authority alone 
are insufficient to form basis for grant of authority, and are of value only 
when there is other probative evidence. See 67 M. C. C. 341, and 71 
mn. . ©.. 4. 


To what extent, if any, operations conducted by Mercury under its 
temporary authority may be considered in Roadway proceeding need not be 
determined herein. It may be noted, however, that in circumstances such 
as those present in instant proceedings, it surely would not be consistent 
with good sense “to put on complete blinders.’’ Compare 327 U. S. 515. 
MC-2202, Sub 137, Roadway Exp. Inc. Ext.—Birmingham, Dallas, Houston, 
..+. M.-C. C. ...., 4-20-60, Commission. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 If supporting shippers believe that any of protestants’ rates are 
unjust or unreasonable they may contest lawfulness of such rates by filing 
complaint pursuant to sec. 216 of Act. MC-110283, Sub 9, Paul Abler Ext. 
—Sioux City, lowa & Yankton, S. Dak., 5-12-60, Div. 1. 


24.30 Question of rates has no bearing in proceeding for operating 
authority unless there is showing that present rates are so high as to con- 
stitute embargo on traffic. No such showing has been made here. If 
shipper believes that rates of Wenham are unjust or unreasonable, relief is 
available under appropriate provisions of Act. 68 M. C. C. 503. MC-68807, 
Sub 29, B. H. Herr, Ext.—Hamburg, N. Y., 6-6-60, Div. 1. 


24.30 Shipper’s desire for lower rates is not proper basis upon which 
to grant operating authority unless existing rates are found to be so excessive 
as to constitute, in effect, embargo on traffic. No such showing has been 
made herein. MC-108117, Sub 2, Wm. Patterson Ext.—Englishtown, N. J., 
§-12-60, Div. 1 
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24.30 Rate considerations do not support finding of public convenience 
and necessity unless it is demonstrated that rates of existing carriers are 
so high as to effect an embargo. MC-108051, Sub 86, Walker Hauling Co., 
Inc. Ext.—Vegetable Oils, Ala. to Chattanooga, Tenn., 5-25-60, Div. 1. 


24.4 Adequacy of Facilities 


24.40 Generally 


24.40 General allegation that common carriers are unable to provide 
equipment for expedited deliveries is not convincing in view of shipper’s 
failure to adduce specific instances with respect thereto. Under circum- 
stances applicant has failed to show that existing carriers are not able to 
provide reasonably satisfactory service. MC-119203, Dominick Caridi Cont. 
Car. App., 5-10-60, Div. 1. 


24.45 Flatbed Trailers 


24.45 General-commodity carriers have been unable to furnish needed 
suitable flatbed trailers for transportation in this service. MC-110931, 
Sub 7, Thomas Motor Freight, Inc. Ext.—Pipe, .... M. C. C. ...., 5-6-60, 
Div. 1. 


24.46 Special Truck Equipment 


24.46 It is immaterial that protestant did not heretofore offer to pro- 
vide bulk cement trailers equipped with rear-end unloading devices required 
by certain consignees, for Whitfield presently operates such vehicles and 
will make them available to receivers upon request. MC-C-2371, Whitfield 
Transp. Inc. v. Joseph Solis, Jr. dba Solis Trucking, .... M. C. C. ...., 
5-6-60, Div. 1. 


24.5 Adequate Amount of Service 


24.52 Peak Traffic 


24.52 While there has been some deficiency in this service at periods 
of peak demand, there is no such showing of inadequacy as to warrant grant 
of additional authority. MC-119072, Thrift Transfer, Inc. Com. Car. App., 
5-4-60, Div. 1. 

24.52 Nor is shipper’s highly concentrated, seasonal movement of 
kerosene to Fla. points during two months of year sufficient to justify per- 
manent grants of authority to three motor carriers. MC-103051, Sub 58, 
Walker Hauling Co. Inc. Ext.—Fla., .... M.C.C. ...., 6-20-60, Commission. 


24.52 Motor carrier services tried have been found to be reasonably 
adequate to meet shippers’ needs, although scarcity of equipment has been 
experienced at peak seasons. Later development is not unusual in industries 
having great seasonal fluctuations and forms no basis for finding that exist- 
ing service is inadequate. MC-116329, A. F. Whitmer Cont. Car. App., 
---. M. C. C. ...., 4-19-60, Commission. 


24.53 Railroad 


24.53 Supporting shipper has definite need for certain inherent advan- 
tages of motor carrier service over rail service. 355 U.S. 83. 

Rail service will continue to be used to some extent, according to ship- 
per, but due to shipper’s limited yard facilities for unloading freight cars 
and storage of raw material, and 3 days’ time consumed in rail shipment 
from Chicago to Terre Haute, rail service between those two points will not 
fully meet shipper needs. MC-88220, Sub 14, Wabash Valley Trucking, Inc. 
Ext.—Waste Paper, 5-9-60, Div. 1. 

24.53 Rail protestants cannot furnish flexible service required by 
shipper, i.e., some of its customers are located at points not convenient for 
rail deliveries; others require shipments directly to job sites; and some 
shipments are made to several consignees requiring partial unloading en 


route to final destination. MC-89710, Sub 3, Raymond Bahr Ext.—Posts 
from Cass Lake, 6-15-60, Div. 1. 
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24.53 Rail carriage cannot meet all of shipper’s reasonable transpor- 
tation needs because of inability to serve points not located on rail sidings. 
MC-68807, Sub 29, B. H. Herr Ext.—Hamburg, N. Y., 6-6-60, Div. 1. 


24.53 Rail service while available is not wholly adequate. For ex- 
ample, many of westbound shipper’s (Kuhni) customers cannot be reached 
by rail or are not in position to accept quantity shipments. This shipper also 
sells directly to farmers and ranchers and requires drop-off service. Shippers 
of hides have experienced difficulty in loading their products on rail cars at 
Salt Lake City and have found transit time by rail less than satisfactory. 
On this record applicant's proposed service would be more responsive to 
shippers’ needs than that offered by rail carriers. MO-118846, Dale Jessup 
Cont. Car. App., 5-9-60, Div. 1. 


24.53 Some consignees are located away from rail, and motor carrier 
service enjoys advantage in that shipments by truck can be delivered direct 
to their places of business. MC-118890, Sub 1, T. R. Olson Ext.—Minn. & 
Iowa, 5-31-60, Div. 1. 


24.53 Application has been considered in light of criteria established 
in 355 U. S. 83. Supporting shippers have definite need for inherent advan- 
tages which proposed services have over rail, namely, transportation to 
off-rail points and to consumers unable to buy in carload quantity. MC- 
103378, Sub 136, Petroleum Car. Corp. Ext.—Fly-Ash from Macon & Bruns- 
wick, Ga., 6-1-60, Div. 1. 


24.53 Rail service, while reasonably satisfactory, is not, standing 
alone, completely adequate to meet shipper’s needs. MC-112148, Sub 14, 
J. H. Powers, Inc. Ext.—Canned Goods, 6-1-60, Div. 1. 


24.53 Supporting shippers generally prefer and will continue to use 
rail service, where possible, for transportation of their traffic, but do not 
consider such service to be entirely adequate for their needs. They also 
require motor carrier service principally to reach lumber supply sources 
or to effect delivery at job sites and other destinations which are located 
at points remote to rail facilities and regular highways, and to meet their 
customers’ increasing demand for motor carrier service on their shipments. 
MC-117109, Sykes Transp. Co. Com. Car. App., 6-16-60, Div. 1. 


24.53 Rail service alone is not sufficient to meet shipper’s reasonable 
transportation requirements. MC-111717, Sub 17, Tractor Transport, Inc. 
Ext.—22 States, 5-12-60, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Lack of refrigerated equipment, lengthy delays in deliveries, 
and adverse effect on product caused by interchange, make other existing 
carriers’ service inadequate. MC-107107, Sub 122, Alterman Transport 
Lines, Inc. Ext.—High Point, N. Car., 5-4-60, Div. 1. 


24.55 Available service cannot be deemed inadequate where it is 
wholly untested. MC-44639, Sub 9, L. & M. Exp. Co. Ext.—Roanoke, Va., 
4-29-60, Div. 1. 


24.55 Shipper’s acts and acts of third parties, contributed to delay. 
Such instances cannot be considered as indicia of inadequacy of protestant’s 
services, since any carrier would have been delayed by such factors. 
MC-103993, Sub 118, Morgan Drive-Away, Inc. Ext.—Brookville, Ohio, 
5-26-60, Div. 1. 


24.55 Notwithstanding admitted ability of motor carriers to respond 
to some shippers’ needs, forwarders provide service entirely different from 
that offered by motor carriers in that they assemble and forward numerous 
individual shipments for transportation in volume quantities and then dis- 
tribute such shipments to consignees at ultimate destination. Obvious 
advantages of such service would clearly benefit shippers here despite exist- 
ence of other forms of transportation and they desire to avail themselves of 
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advantages of this transportation medium. That they should be afforded 
opportunity to use such service appears to be consistent with public interest 
and National Transportation Policy. FF-130, Sub 2, North Pac. Forwarders, 
Inc. Ext.—Southbound, .... I. C. C. ...., 4-22-60, Div. 1. 


24.55 Inadequacy of single common carrier is entirely insufficient to 
show that common carriers as a class do not provide adequate service, par- 
ticularly where no showing is made that inadequacies of single carrier are 
result of his being a common carrier. MC-108117, Sub 2, Wm. Patterson 
Ext.—Englishtown, N. J., 5-12-60, Div. 1. 


24.55 Twelve motor carriers opposed application. Applicant made 
numerous and complex amendments at hearing in apparent effort to elimi- 
nate their opposition. Such amendments eliminated specific points or areas 
but not basic origin and destination States or specific destination points 
sought in original application. Motor protestants offered no testimony and 
did not introduce their operating rights in evidence at hearing. However, 
it can be reasonably assumed from applicant’s efforts to eliminate their 
opposition that motor protestants can provide abundance of motor carrier 
service in general area for which authority is sought herein. Where evi- 
dence shows that motor carrier service is available, it is incumbent on 
applicant to establish that existing service is inadequate in some material 
respects, and in absence of such showing, as here, mere lack of competition 
standing alone is not sufficient justification for establishment of new oOpera- 
tion. Compare 77 M. C. C. 81, 85, 76 M. C. C. 758, 760. MC-117109, Sykes 
Transp. Co. Com. Car. App., 6-16-60, Div. 1. 


24.6 Adequate Quality of Service 
24.63 Mine Products 


24.63 Rail service is not entirely adequate for shipper’s needs for 
reasons that numerous customers are not located on rail sidings, or are 
unwilling or unable for economic or other reasons to carry large stocks of 
salt and require faster delivery than that available by rail on shipments 
needed to replenish their stocks. MC-55581, Sub 7, Utah Pac. Lumber 
Transport Co. Ext.—Salt & Salt Products, 4-29-60, Div. 1. 


24.65 Semi-Processed Material 


24.65 Shipper needs availability of reliable and expeditious tank- 
truck service that can be coordinated with ship loading schedules at Savannah 
docks. In developing market in South America, it is entitled to something 
more than hit-or-miss service which would be furnished with equipment 
dispatched from distant and widely scattered unloading points in Florida, 
particularly when such equipment would in all probability have to be 
thoroughly cleaned before it could be used for hauling commodities under 
consideration. MC-103378, Sub 157, Petroleum Car. Corp. Ext.—Naval 
Stores from Jacksonville, Fla., 6-7-60, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 

24.67 To expect or require protestants to have equipment available for 
long distance transportation on very short notice or on exact time schedule 
would be to fail to give consideration to particular operating conditions of 
entire trailer-hauling industry. Need has not been shown for more expe- 
ditious service or that applicants, with their limited amount of equipment, 
would be able to provide service any more expeditious than those protestants 
are now, or are capable of, providing. MC-118844, Percy Eagan Com. Car. 
App.—House Trailers, 5-25-60, Div. 1. 


24.7 Single-Line Service 
24.71 Requisite Proof 
24.71 Where, as in instant case, there is no evidence with respect to 
volume of traffic that will move to and from points involved Commission is 
unable to conclude that applicant has shown need for proposed single-line 


service. MC-55811, Sub 54, Craig Trucking, Inc. Ext.—Collinsville & 
Trenton, Ill., 6-8-60, Div. 1. 
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24.73 Commercial Zone 


24.73 Since applicant now provides service at base in conjunction with 
its interstate operations over U. S. Highway 52, authorization of new route 
to Air Base will not have any adverse effect on protestant’s operations in 
considered territory. MC-1504, Sub 132, Atlantic Greyhound Corp. Ext.— 
Charleston Air Force Base, S. C. (renumbered & reentitled MC-1501, Sub 
181, Greyhound Corp. Ext.—Charleston Air Force Base, 8. C.), .... M. C. C. 
..- +, 56-60, Div. 1. 


24.77 Scheduled Operation 


24.77 Although there is only one complaint to all, it is serious, for 
Gensimore’s failure to furnish equipment at hours specified constitutes major 
deterrent to proper conduct of shippers’ businesses, an essential ingredient 
of which is rendition of scheduled deliveries. It is apparent that uncertainty 
of such service could seriously hinder them in seeking out new customers, 
and in supplying their present ones, MO-117384, Davidson Bros. Com. Car. 
App., .... M. C. C. ...., 5-5-60, Commission. 


24.8 Particular Type of Freight Service 
24.80 Generally 


24.80 Although other motor-carrier protestants do not offer specialized 
hanger service of type here proposed, applicants have failed to establish that 
these carriers are unwilling or unable to provide such service if warranted 
by volume of traffic involved, nor that they have been requested to perform 
such service. See 79 M. C. C. 475. MC-44639, Sub 9, L. & M. Exp. Co. Ext. 
—Roanoke, Va., 4-29-60, Div. 1. 

24.87 Nontransport Accessorial 


24.87 Proposed trailer retention service for storage of blasting agents 
at construction sites is assertedly important element of shipper’s require- 
ments; however, use of motor carrier’s trailer as storage facility cannot be 
considered as part of actual transportation service but is accessorial thereto. 
Compare 47 M. C. C. 418. Consequently, applicant’s willingness to meet 
shipper’s request in this respect is not matter to be considered in determining 
transportation service which shipper assertedly requires or whether protest- 
ant is able and willing to meet its reasonable transportation needs. 


Commission would clearly not be justified in granting applicant author- 
ity to transport all explosives and blasting agents and supplies, almost all 
of which protestant could handle to shipper’s satisfaction, merely because 
shipper or consignee desires on-job storage for single item, nitro carbon 
nitrate. MC-623, Sub 23, H. Messick, Inc. Ext.—Carthage, Mo., .... M. C. C. 
...+, 5-11-60, Div. 1. 


25. Alternate Routes or Gateways 
25.0 Generally 


25.07 Requisite Proof 


25.07 In cases of this nature, an applicant is required to establish (1) 
that it is actually transporting substantial volume of traffic from and to 
points involved by operating in good faith through gateway and, in so op- 
erating, is effectively and efficiently competing with existing carriers, and 
(2) that elimination of gateway requirement would not enable it to institute 
new service or service so different from that presently provided as to ma- 
terially improve its competitive position to detriment of existing carriers. 
See 66 M. C. C. 775, 777. In alternative it may also show that actual need 
exists for proposed service which either cannot or will not be met as well by 
existing carriers. 61 M. C. C. 421, 428. MOC-111812, Sub 75, Midwest Coast 
Transport Inc. Ext.—Ports of Entry in Minn. & N. Dak., 6-9-60, Div. 1. 
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25.07 In order to qualify for alternate-route authority on basis of 
operating economy and convenience applicant must show (1) that it has been 
conducting operations under appropriate authority over practical and feasible 
service route between termini of proposed alternate route, or, where appli- 
cant has been using alternate route, it must be shown with assurance that 
past service could, had there been no prior grant of an alternate route, have 
been performed with equal effectiveness competitively over service route, 
(2) that it is an effective competitor with existing carriers operating between 
termini and is handling substantial amount of traffic in that service, and 
(3) that competitive situation will not materially be changed to disadvantage 
of competing carriers or in manner resulting in new service. 71 M. C. C. 93. 
MC-2229, Sub 93, Red Ball Motor Freight, Inc. Ext.—Rodessa, La., 6-15-60, 
Div. 1. 


25.07 In 61M. C. C. 421, essential facts to be determined in gateway 
removal proceeding were discussed. These are (1) whether applicant is 
actually transporting substantial volume from and to points involved by 
operating in good faith through its gateway and, in so operating, is effectively 
and efficiently competing with existing carriers, and (2) whether elimination 
of gateway would enable applicant to institute new service or service so dif- 
ferent from that presently provided as to materially improve applicant’s 
competitive position to detriment of existing carriers. MC-31537, Sub 5, 
Swift Van & Storage Co. Ext.—Gateway Removal, 5-31-60, Div. 1. 


25.1 Present Base Route 
25.11 Joint Routes 


25.11 Joint-line operation does not establish that applicant is actually 
transporting these commodities through a gateway. In 79 M. C. C. 685, 
Commission found that only operations that can be considered in determining 
whether applicant has made showing to justify elimination of a gateway 
are those actually performed by it within scope of its authority. MC-111812, 
Sub 75, Midwest Coast Transport, Inc. Ext.—Ports of Entry in Minn. & N. 
Dak., 6-9-60, Div. 1. 


25.3 Improved Operations 
25.36 Elimination of Gateways 


25.36 Grant would not be in conflict with Commission’s policy of re- 
fusing to partially eliminate gateways. MC-60014, Sub 5, Aero Trucking, 
Inc. Ext.—Pipe, .... M. C. C. , 5-26-60, Div. 1. 


25.4 Improved or New Service 
25.40 Generally 


25.40 Circuity involved in many of these operations, particularly those 
between points in Texas, on one hand and, on other, points in other southern 
States, is so great that it appears that elimination of gateway would allow 
applicant to institute an entirely new service. In circumstances, applicant 
has failed to justify a removal of its existing gateway. MC-31537, Sub 5, 
Swift Van & Storage Co. Ext.—Gateway Removal, 5-31-60, Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 Inasmuch as applicant’s proposed service would still be over- 
night, reduction in distance between Shreveport and Texarkana from 139 
miles over applicant’s present alternate route to 78 miles over proposed 
route, representing improvement of about 2 hours in transit time, would not 
enhance competitive position which applicant now enjoys in any material 


respect. MC-2229, Sub 93, Red Ball Motor Freight, Inc. Ext.—Rodessa, La., 


6-15-60, Div. 1. 
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25.51 Present Competitive Ability 


25.51 In instant case applicant has shown that in a four-month period 
shortly preceding hearing herein it transported over its alternate route 
nearly twice as much freight between considered termini as Strickland, and 
is, therefore, an effective competitor between these termini. MC-2229, Sub 
93, Red Ball Motor Freight, Inc. Ext.—Rodessa, La., 6-15-60, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.1 “Follow the Traffic’ Doctrine 


26.10 Rule Since April 20, 1953 


26.10 Commission has disapproved so-called “follow-the-traffic” prin- 
ciple in circumstances where authorization of additional service would only 
promote cause of one carrier with possible adverse effects on carriers already 
authorized to perform considered service. See 61 M. C. C. 748. MC-25798, 
Sub 29, Clay Hyder Trucking Lines, Inc. Ext.— Waynesville, N. Car., 5-23-60, 
Div. 1. 


26.4 Promote Operating Economy 


26.42 Supplement Rail Service 


26.42 Proposed operation constitutes a substituted motor-for-rail serv- 
ice. 66 M. C. C. 581. In such situation public convenience and necessity 
may be proven by showing that certain operating economies, efficiencies, or 
improvements in existing rail service will result. 79 M. C. C. 300, 306. In 
instant proceeding, however, evidence of such operating economies which 
would ultimately be passed on to public is totally lacking. Applicant has, 
rather, chosen to attempt to establish that public convenience and necessity 
require proposed operation by showing that existing motor carrier service is 
inadequate, and it has failed to make such showing. Application denied. 
MC-118621, Black Diamond Transp. Co. Com. Car. App., .... M.C.C. . 
6-6-60, Div. 1. 


26.42 Question which must be answered is whether institution of pro- 
posed substituted service in view of that provided by Aberdeen would accom- 
plish economies and improvements in existing rail service without seriously 
endangering operations of presently authorized independent motor carriers. 
In instant case loss of small amount of revenue now obtained from Railroad 
will not seriously impair Aberdeen’s overall operation and loss is more than 
balanced by increased operating efficiency of Railroad. MC-110388, Sub 16, 
Union Pac. Motor Freight Co. Ext.—Idaho Points, .... M. C. C. 
4-20-60, Div. 1. 


ees 


*? 


26.6 Competition 
26.60 Generally 


26.60 There is no merit in contention that denial will foster monopoly 
in transportation of airplane parts. Volume of traffic involved is clearly not 
sufficient to support operation of more than one carrier. U.S. A. C., being 
fully authorized to handle traffic, should be accorded opportunity to do so 
before an additional carrier is permitted to enter field. MC-11185, Sub 105, 
J-T Transport Co. Inc. Ext.—Buffalo, N. Y. .... M. C. C. ...., 4-19-60, 
Commission. 


26.7 Effect Upon Other Carriers 


26.70 Generally 


26.70 Any adverse effect which grant of application might have upon 
existing carriers would be more than outweighed by adverse effect upon 
shipper should application be denied. MC-119314, Harold Feiner Cont. Car. 
App., 6-3-60, Div. 1. 
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26.70 Effect which grant of this application would have upon protest- 
ing carriers must be weighed against effect, if any, which denial would have 
on applicant and its supporting shipper. MC-111015, Sub 5, L. P. M. Corp. 
Ext.—Added States, 5-11-60, Div. 1. 


26.70 Anticipated benefits of this proposal, as well as its detriments, 
must be considered. While proposed station can be expected to provide some 
competition for protestants, it will also provide shippers in this area with 
services previously lost through abandonment of Jay St. Connecting Railroad, 
and supply important benefits to them which are not being afforded by pro- 
testants. Also, it will enable respondent to meet more effectively over-road 
truck competition. I & S 7198, New York Central R. Station at Jay St. 
Terminal, Brooklyn, N. Y., .... I. C. C. ...., 4-20-60, Div. 2. 


26.70 Any adverse effect that loss of present or potential traffic which 
grant of this application might have upon services of opposing carriers would 
be more than outweighed by adverse effect upon supporting shipper should 
it be deprived of service which it has been shown to require. MO-111717, 
Sub 17, Tractor Transport, Inc. Ext.—Twenty-Two States, 5-12-60, Div. 1. 


26.70 Since considered traffic has heretofore moved almost exclusively 
by rail to destination territory, and motor protestants have neither solicited 
nor participated in transportation of shippers’ traffic, grant of authorities 
sought to extent hereinafter described in findings will not adversely affect 
such carriers to a material degree. MC-55581, Sub 7, Utah Pac. Lumber 
Transport Co. Ext.—Salt & Salt Products, 4-29-60, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 In absence of any showing that services of opposing motor car- 
riers’ services are materially inadequate to meet shippers’ reasonable ship- 
ping needs, they should be afforded opportunity to provide proposed service 
before authorizing new service. Application should be denied. MC-110288, 
Sub 9, Paul Abler Ext.—Sioux City, Iowa & Yankton, S. Dak., 5-12-60, Div. 1. 


26.71 Existing authorized carriers generally are entitled to all traffic 
which they can handle economically and efficiently within scope of their 
authorities before new competing service may be authorized in existing car- 
riers’ authorized territories. MC-119286, R. D. Broderick & D. L. Markey 
Com. Car. App., 5-25-60, Div. 1. 


To Same Effect: 

MC-110104, Sub 2, Melvin Aston Trucking Co. Ext.—Columbus, Ohio, 
5-9-60, Div. 1. 

MC-119002, Bugg & Davis Truck Lines Cont. Car. App., 4-19-60, Div. 1. 


MC-107002, Sub 148, W. M. Chambers Truck Line, Inc. Ext.—Marine 
Animal Oil from & to Additional Points, 5-11-60, Div. 1. 


MC-101781, Sub 2, H. S. Gilbert Ext.—Wrecked Motor Vehicles, 5-9-60, 
Div. 1. 


MC-106748, Sub 7, Reginald Goddard Ext.—New Eng. States, 4-22-60, 
Div. 1 


MC-119255, J. L. Kazanova Com. Car. App., 5-13-60, Div. 1. 
MC-114912, Sub 10, C. J. Kotwica Ext.—Copper & Brass, 5-20-60, Div. 1. 
MC-28769, Sub 2, Magic Empire Express Com. Car. App., 5-10-60, Div. 1. 
MC-120107, Sub 1, Muske Machinery Cartage, Inc. Com. Car. App., 

4-21-60, Div. 1. 

MC-116077, Sub 32, Robertson Tank Lines, Inc. Ext.—Petroleum to La., 
~+.. M.C.C. ...., 4-26-60, Commission. 


MC-117059, J. T. Teagle & V. F. Ewell Cont. Oar. App., .... M. C. C. 
.+.., 5-27-60, Div. 1. 
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26.71 Established principle that in economic regulation of motor car- 
riers through grants of operating authority, existing carriers should be af- 
forded opportunity to transport all traffic that they can handle adequately, 
economically and efficiently, in territory they serve before competitive serv- 
ice is authorized, is sound doctrine and will be adhered to herein. MO-2774, 
Sub 2, E. H. Bueltel Ext.—Dry Animal Feeds, 6-6-60, Div. 1. 


26.71 Commission’s policy has been to afford existing carriers oppor- 
tunity to transport all available traffic within their authority, unless it is 
established that they cannot adequately provide service desired. MC-68807, 
Sub 29, B. H. Herr Ext.—Hamburg, N. Y., 6-6-60, Div. 1. 


26.71 Olson is authorized and equipped to meet large proportion of 
probable future transportation requirements of supporting shipper, and is 
entitled at least to opportunity to demonstrate calibre of its service before 
new operation is authorized. MC-4761, Sub 14, Lock City Transp. Co. Ext.— 
Dollar Bay, 6-6-60, Div. 1. 


26.71 Existing carriers generally are entitled to all traffic that they 
can handle economically and efficiently within scope of their operating au- 
thorities before new competing service may be authorized to compete in 
their territories. MC-111159, Sub 60, Miller Transporters, Ltd. Ext.—Ark., 
La. & Texas, 6-1-60, Div. 1. 


26.71 Existing carriers are entitled to demonstrate their ability to 
transport all available traffic before Commission will authorize new com- 
petitive service. MO-117513, David Mongillo & Sons Com. Car. App., .. 
M. C. C. ...., 4-21-60, Div. 1. 


26.71 Protesting motor carriers are authorized to serve virtually all of 
considered States, and, in absence of showing that such carriers cannot 
adequately meet shippers’ reasonable transportation requirements, they are 
entitled to protection from new competition. MC-113475, Sub 7, Rawlings 


Truck Line, Inc. Ext.—Lumber except Plywood & Veneer, 4-28-60, Div. 1. 


26.71 Existing carriers are not entitled to protection from competing 
service where their existing service is shown, as here, not to be entirely 
adequate for shipping public’s reasonable transportation needs. MO-55581, 
Sub 7, Utah Pac. Lumber Transport Co. Ext.—Salt & Salt Products, 4-29-60, 
Div. 1. 


26.71 Existing motor carriers generally are entitled to transport all 
traffic which they can handle efficiently and economically within scope of 
their operating authorities before new competing service may be authorized, 
unless it can be shown that they are unable or unwilling to meet the ship- 
ping public’s reasonable transportation needs within their authorized terri- 
tories. MC-95540, Sub 309, Watkins Motor Lines, Inc. Ext.—Flint, Mich., 
6-15-60, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Grant of authority would adversely affect protestants who have 
shown that they are ready and willing to handle involved traffic. MC-119202, 
P. L. Barner Cont. Car. App., 5-4-60, Div. 1. 


26.74 Existing carriers will be adversely affected by grant of authority 
sought since they have not been afforded reasonable opportunity to partici- 
pate in this traffic. See 79 M. C. C. 695. MC-119002, Bugg & Davis Truck 
Lines Cont. Car. App., 4-19-60, Div. 1. 


26.74 Grant of authority sought is justified on record, and such grant 
will not adversely affect opposing carriers to material degree since no show- 
ing is made that such carriers have heretofore transported or have attempted 
to transport considered commodity. MOC-115442, Sub 3, Butler Truck Lines, 
Inc. Ext.—Oyster Shell (now retitled Joyner Truck Lines, Inc. Ext.—Oyster 
Shells), 6-1-60, Div. 1. 
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26.74 While grant of authority would be convenience to supporting 
shippers and undoubtedly advantageous to applicant, it would be detrimental 
to existing motor carriers by tending to deprive them of substantial volume 
of actual or potential traffic. Denied. MC-107227, Sub 75, Insured Trans- 
porters, Inc. Ext.—Motor Vehicles from Points in Wash., 4-11-60, Div. 1. 


26.74 Effect which grant of authority would have upon services of 
protesting carriers is not to be thought of as negligible because such carriers 
have not handled traffic previously. In view of fact that U. S. A. C. hold 
necessary territorial and commodity authority, involved traffic represents 
potential loss and such loss would adversely affect this protestant. MC-11185, 
Sub 105, J-T Transport Co. Inc. Ext.—Buffalo, N. Y., .... » 

4-19-60, Commission. 


26.74 While traffic now moves by a nonprotesting common carrier, 
protestants are authorized to handle it in joint-line service, and it is clear 
that institution of authorized competitive service and consequent diversion 
of potential traffic would have adverse effect upon their operations. MC- 
108117, Sub 2, Wm. Patterson Ext.—Englishtown, N. J., 5-12-60, Div. 1. 


26.74 Undue encroachment upon operations of existing motor carriers 
and alteration of competitive situation would be lessened by fact that express 
rates are generally higher than motor rates, by imposition of conditions re- 
quiring an immediately prior or immediately subsequent movement by rail 
or air, thus restricting applicant essentially to its customary express service, 
and by providing that shipments transported by applicant shall be limited 
to those moving under through bill of lading or express receipt and reserving 
right to impose such further specific conditions as may be found necessary 
in future to so restrict applicant. MC-66562, Sub 1447, Railway Exp. 
Agency, Inc. Ext.—Houston-San Antonio, Texas, 6-16-60, Div. 1. 


26.74 All of traffic involved, being within operating authority of one 
or more protestants, represents potential loss to those carriers, and they 
would be adversely affected should an additional competitive service be 
authorized. MC-116795, L. G. Willman Cont. Car. App., .... M.C.C..... ‘ 
4-21-60, Commission. 


26.76 Rail Carriers 


26.76 Since rail service will continue to be utilized on shipments to 
large consumers, it does not appear that exceptant will suffer any material 
detriment from institution of proposed services. MC-103378, Sub 136, Pe- 
troleum Car. Corp. Ext.—Fly-Ash from Macon & Brunswick, Ga., 6-1-60, 
Div. 1. 


26.79 Lack of Carrier Protestants 


26.79 Though there are apparently motor carriers with authority 
which would embrace waste paper, as none oppose application, there is 
nothing in this record to contradict shipper’s position that existing motor 
carriers are not interested in traffic involved. Concluded that there is no 
adequate service to meet all of disclosed requirements of supporting shipper, 
and that proposed service should be authorized. MC-88220, Sub 14, Wabash 
Valley Trucking, Inc. Ext.—Waste Paper, 5-9-60, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 


Chicago, M. St. P. & P. R. Co. oo ie etc.—Great — Ry. 
Co., Sioux City, Iowa, F. D. 20956, « a oe Ge », 4-28-60 
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27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 

by Div. 1: 

Antietam Transit Co., Inc. Com. Car. App., Bet. State Line, Pa. and Hagers- 
town, a over U. S. Highway 11, MC-117806, Sub 1, .... M. C. C. 

: 6- 17- 60. 

Atlantic Greyhound Corp.—Charleston Air Force Base, 8S. C. (renumbered 
& reentitled MC-1501, Sub 181, Greyhound Corp.—Charleston Air Force 
Base, S. C.), MC- 1504, Sub 132, —ee oy 5-6-60. 


Woodrum Field Airport Limousine Service, Inc. Com. Car. App., MC-119129, 
Sub 1, From Woodrum Field Airport in Roanoke County, Va. to Green- 
brier Hotel in White Sulphur Springs, W. Va., .... M. C. C. 
4-20-60. 

27.3. Motor Truck Common Carrier Operations 

27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or Ex- 

tended Operations Granted by Div. 1, unless otherwise stated: 

Aero Trucking, Inc., MC-60014, Sub 5, Pipe, .... M. C. C. 

Alterman Transport Lines, Inc., MC-107107, Sub 122, High Point, N. Car., 
5-4-60. 

Ankeny, G. V., MC-60871, Sub 5, Conversion Proceeding, 4-25-60. 


Argo-Collier Truck Lines Corp., MC-41404, Sub 16, La., 
5-16-60, Commission. 


Bangor & Aroostook R. Co., MC-54515, Sub 7, Aroostook County, Maine, 
. M.C.C " 


Bee Line Truck Dispatch, MC-45386, Sub 7, Conversion Proceeding, 6-3-60. 
Blake Motor Lines, Inc., MC-2472, Sub 3, Conversion Proceeding, 

M. C. C. , 5-3-60, Div. 4 (embraced in MC-F-7214) 
Blodgett Uncrated Furniture Service, Inc., MC-35890, Sub 18, N. Car., 6-3-60. 
Blume, E. L., MC-117722, Com. Car. “Grandfather”? App., 4-21-60. 
Bonney Motor Express, Inc., MC-94265, Sub 65, “Grandfather” App., 5-19-60. 


Butler Truck Lines, Inc., (now retitled Joyner Truck Lines, Inc.), MC- 
115442, Sub 3, Oyster Shell, 6-1-60. 


ee F. & H. B., MC-31367, Sub 19, Com. Car. “Grandfather’”’ App., 
Chambers, W. M., Truck Line, Inc., MC-107002, Sub 148, Marine Animal 
Oil From & To Additional Points, 5-11-60. 
Chesapeake Motor Lines, Inc., MC-52917, Sub 21, Meat Products, 5-25-60. 
Clarksburg, W. Va., Sub 33, 5-25-60. 
New York Points, Sub 28, 5-25-60. 
Cieutat, S. S., MC-118755, Com. Car. “‘“Grandfather’’ App., 6-17-60. 


Consolidated Freightways, Inc. (now entitled Consolidated Freightways Corp. 
of Del.), MC-42487, Sub 405, Culbertson, Mont., 5-24-60. 


Crenshaw, F. L., MC-117672, Com. Car. “Grandfather” App., 5-10-60. 


Davidson Bros., MC-117384, Com. Car. App., .... M. C. C. ...., 5-5-60, 
Commission. 


Dixie Ohio Exp., Inc., MC-43654, Sub 39, Com. Car. “‘Grandfather’’ App., 
6-1-60. 


Drake, Bill, MC-118036, Com. Car. “Grandfather” App., 6-2-60. 


Dudley Trucking Co., Inc., MC-114553, Sub 3, Conversion Proceeding, 
6-14-60. 


Erskine & Sons, Inc., MC-5470, Sub 11, 18 States, 5-12-60. 
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27.31 Granted (Continued) 
Fourteenth Ave. Cartage Co., MC-65123, Sub 2, Conversion Proceeding, 
4-26-60. 


ting te Truck Line, Inc., MC-113518, Sub 5, Golden, Colo., 
a. S. ©. , 4-18-60. 


Giachen ‘Tranep., Inc., MC- -115179, Sub 5, Pa., 6-15-60. 

Goddard, Reginald, MC-106748, Sub 7, New Eng. States, 4-22-60. 

Good’s Transfer, Inc., MC-34767, Sub 39, Meats, 4-29-60. 

Gray, Jack, Co., Inc., MC-119127, Com. Car. App., 5-4-60. 

Hashem, C. J. & Joseph, MC-117885, Sub 1, Com. Car. “Grandfather” App., 


Hendricks, R. J., MC-117726, Com. Car. “Grandfather” App., 5-5-60. 
Herr, B. H., MC-68807, Sub 29, Hamburg, N. Y., 6-6-60. 


Herr, B. H., MC-105461, Sub 15, Lumber from Maine & New Hamp. to Four 
States, 5-25-60. 


Hightower, J. M., Jr., MC-118022, Com. Car. ‘‘Grandfather’” App., 6-2-60. 
Hoyt, L. R., MC-112881, Sub 4, Rough Lumber, 6-17-60. 
Husby, Wm. E., MC-118415, Com. Car. “Grandfather” App., 4-25-60. 


Illinois Central R. Co., MC-86779, Sub 19, New Orleans & Baton Rouge, La., 
rere ae * , 5-18-60, Commission. 
Indiana Refrigerator Lanes, Inc., MC-113651, Sub 32, Indianapolis, Ind., 
5-25-60. 
Jenkins, V. M., MC-118115, Com. Car. “Grandfather” App., 5-11-60. 
Johncox, Arthur, & Son, MC-112384, Sub 1, Com. Car. App.—Sec. 7(c), 
M. C. C. , 5-4-60. 
Johnson, s. Bs MC-118117, Com. Car. “Grandfather” App., 5-9-60. 
Jordan Enterprises, Inc., MC-105726, Sub 7, Com. Car. “Grandfather” App., 
5-11-60. 
Joseph, A., & Co., MC-117872, Com. Car. “Grandfather” App., 4-28-60. 
Kissinger, L. T., MC-118967, Com. Car. App., 5-4-60. 
Kobylaski, Michael, MC-105755, Sub 9, Com. Car. “‘Grandfather’’ App., 
6-17-60. 
Lahn Transp., MC-75527, Sub 18, Com. Car. “Grandfather” App., 6-1-60. 
Lamb, Wm. R., MC-117882, Com. Car. “Grandfather” App., .... M. C. C. 
, 5-27-60. 
Lambrecht, L. A., Trucking Co., MC-1704, Sub 11, Conversion Proceeding, 
4-26-60. 
Lewis, B. M., MC-118152, Com. Car. “Grandfather” App., .... M. C. C. 
, 4-26-60. 
Lock City Transp. Co., MC-4761, Sub 14, Dollar Bay, 6-6-60. 
Loftus, I. F., MC-119216, Com. Car. App., 4-22-60. 
Lorentzen, Eric, MC-117865, Com. Car. ‘“‘Grandfather” App., 6-2-60. 
Madeira, E. F., Inc., MC-109203, Sub 4, Conversion Proceeding, 5-31-60. 


Mangum Trucking Co., Inc., MC-116048, Sub 2, Com. Car. “Grandfather” 
SG. «2. te & , 4-18-60. 


Marcus, J. K., MC-108742, Sub 5, Conversion Proceeding, 6-6-60. 
Maxwell Co., MC-117344, Sub 18, Houston, Tex., 5-25-60. 
Melton Truck Lines, Inc., MC-100666, Sub 34, Miss., 6-6-60. 


Mercury Freight Lines, Inc., MC-113528, Sub 4, Birmingham, Dallas, Hous- 
ton, 4-20-60, Commission (embraced in MC-2202, Sub 137). 


Midwest Coast Transport, Inc., MC-111812, Sub 70, St. James, Minn., 5-11-60. 
Miller Transporters, Ltd., MC-111159, Sub 97, Counties in Miss., 6-6-60. 
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27.81 Granted (Continued) 


Moore Handley Hardware Co., Inc., MC-117926, Cont. Car. “Grandfather” 
App., 4-20-60. 


Moyer, P. K., MC-105789, Sub 2, Com. Car. App., .... M. C. C. 
5-26-60, Commission. 


Nelson, A. J. & A. B. Arthur, MC-118048, Com. Car. “Grandfather” App., 


Nelson, Denzel (now retitled Nelson Trucking, Inc.), MC-93035, Sub 11, 
Green Salted Hides, 5-9-60. 


Olson, T. R., MC-118890, Sub 1, Minn. & Iowa, 5-31-60. 
o., Sub 2, 5-31-60 (embraced in Sub 1). 
Nebr., Sub 4, 5-31-60 (embraced in Sub 1). 
Okla., Sub 3, 5-31-60 (embraced in Sub 1). 
Patnode, Donald, MC-119062, Com. Car. App., 4-27-60. 
Petroleum Car. Corp., MC-103378, Sub 153, Bulk Salt Cake, 4-28-60. 


Petroleum Car. Corp., MC-103378, Sub 136, Fly-Ash from Macon & Bruns- 
wick, Ga., 6-1-60. 


Fly-Ash from Points in Ala., Sub 140, 6-1-60 (embraced in Sub 
136). 


oes 


Petroleum Car. Corp., MC-103378, Sub 157, Naval Stores from Jacksonville, 
Fla., 6-7-60. 


Pentachlorophenol, Sub 134, .... M. C. C. ...., 4-28-60. 


Savannah, Ga., Sub 121, .... M. C. C. , 6-20-60, Commission 
(embraced in MC- 103051, Sub 58). 


Poole’s Drayage Co., MC-62896, Sub 5, “Grandfather” App., 5-25-60. 
Powers, J. H., Inc., MC-112148, Sub 14, Canned Goods, 6-1-60. 
Com. Car. “Grandfather” App., Sub 11, 6-3-60. 
Railway Exp. Agency, Inc., MC-66562, Sub 1541, Greensbono, N. Car., 5-23-60. 
Houston-San Antonio, Tex., Sub 1447, 6-16-60. 
Red Arrow Freight Lines, Inc., MC-2226, Sub 90, Com. Car. “Grandfather” 
App., 5-11-60. 
Red Ball Motor Freight, Inc., MC-2229, Sub 93, Rodessa, La., 6-15-60. 
Ripon Trucking Co., MC-26907, Sub 14, Conversion Proceeding, 4-26-60. 


Roadway Exp., Inc., MC-2202, Sub 137, Birmingham, Dallas, Houston, 
M. C. C. , 4-20-60, Commission. 


Robertson Tank Lines, Inc., MC-116077, Sub 32, Petroleum to La., 
M. C. C. , 4-26-60, Commission. 


Schroll, F. C., MC-1485, Sub 4, Com. Car. “Grandfather’’ App., 5-9-60. 


Sephton, John, MC-118201, Com. Car. “Grandfather” App., 2-9-60 (em- 
braced in MC-118117). 


Sherwood, Charles, MC-118200, Com. Car. “Grandfather” App., 5-9-60. 

Smith’s, Inc., MC-109211, Sub 5, Marshall, Minn., 6-1-60. 

Southern Truck Lines, Inc., MC-118236, Com. Car. “‘Grandfather’” App., 
4-25-60. 


Subler Transfer, Inc., MC-109385, Sub 16, Conversion Proceeding, 6-16-60. 
Swaney, Willard, MC-117777, Com. Car. “Grandfather” App., 6-17-60. 
Tavss, Z., Inc., MC-42627, Sub 1, Conversion Proceeding, 5-5-60. 


Thomas Motor Freight, Inc., MC-110931, Sub 7, Pipe, .... M. C. C. ...., 
5-6-60. 


Thompson, Ray E., & Sons, Inc., MC-39443, Sub 11, Alpha, IIll., 6-1-60. 


Union Pac. Motor Freight Co., MC-110388, Sub 16, Idaho Points, 
M. C. C. » 4-20-60. 
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27.31 Granted (Continued) 


United Parcel Service, Inc., MC-115495, Sub 2, Ariz. & Calif., 5-17-60. 
age eee Transport Co., MC-55581, Sub 7, Salt & Salt Products, 
Wabash Valley Trucking, Inc., MC-88220, Sub 14, Waste Paper, 5-9-60. 
Willeford, B., MC-118238, Com. Car. “Grandfather” App., 4-28-60. 

Wyatt, Charles, & George McCormick, MC-119117, Com. Car. App., 6-16-60. 
York Interstate Trucking, Inc., MC-113779, Sub 89, St. Louis, Mo., 4-29-60. 


27.82 Denied 
27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 


Able, J. B., (now retitled Montezuma Truck Lines, Inc.), MC-76052, Sub 14, 
Bulk Cement, 5-6-60, (embraced in MC-C-2371). 


Abler, Paul, MC-110283, Sub 9, Sioux City, Iowa & Yankton, S. Dak., 5-12-60. 


Ames, R. C., Motor Transp., Inc., MC-2892, Sub 17, Franklin & Chittenden 
Counties, Vt., 6-3-60 (embraced in MC-2892). 


Ames, R. C., Motor Transp., Inc., MC-2892, Modification of Ctfe, 6-3-60. 

Aston, Melvin, Trucking Co., MC-110104, Sub 2, Columbus, Ohio, 5-9-60. 

Atkinson, Charles, MC-118879, Com. Car. App., House Trailers, 5-25-60 
(embraced in MC-118844). 

Berger, Emma, MC-51102, Sub 7, Conversion Proceeding, 5-9-60. 

Black eeu? > eee Co., MC-118621, Com. Car. App., .... M. C. C. 

Broderick, R. D., & D. L. Markey, MC-119236, Com. Car. App., 5-25-60. 

Bueltel, E. H., MC-2774, Sub 2, Dry Animal Feeds, 6-6-60. 

C & D Motor Delivery Co., MC-37716, Sub 19, Gates Rubber Co. Plant, 
Nashville, Tenn., 4-25-60 (embraced in MC-35484, Sub 40). 


C & H Transp. Co., Inc., MC-83539, Sub 45, Denison, Tex., .... M. C. C. 
-..+, 5-10-60. 


Carolina Freight Carriers Corp., MC-2253, Sub 20, Harrisburg, Pa., 5-5-60. 
Chantry, A. B., MC-117927, Com. Car. “Grandfather” App., 5-20-60. 


Chesapeake Motor Lines, Inc., MC-52917, Sub 34, Cumberland, Md., 5-25-60 
(embraced in MC-52917, Sub 21). 


Commercial Carriers, Inc., MC-43038, Sub 410, Nebr. & N. Mex., 6-8-60 
(embraced in MC-29886, Sub 141). 


Commercial Oil Transport, MC-112020, Sub 68, Paint Materials, 4-25-60. 
Cosgrove, Frank, Transp. Co., Inc., MC-87523, Sub 76, Liquid Lard, 5-24-60. 
Craig Trucking, Inc., MC-55811, Sub 54, Collinsville & Trenton, Ill., 6-8-60. 
Dallas & Mavis Fwdg. Co., Inc., MC-29886, Sub 141, Nebr. & N. Mex., 6-8-60. 


Denver-Chicago Trucking Co., Inc. of Ky., MC-111281, Sub 11, Gates Rubber 
Co. Plant, Nashville, Tenn., 4-25-60 (embraced in MC-35484, Sub 40). 


Dixie-Pac. Refrigerated Service, Inc., MC-118378, Com. Car. “Grandfather” 
OR, «+0 Tie Ge GD oceee GS. 


Eagan, Percy, MC-118844, Com. Car. App., House Trailers, 5-25-60. 
Eklund Bros. Transport, Inc., MC-118971, Com. Car. App., 5-9-60. 

Emery Transp. Co., MC-114019, Sub 33, New Eng. States, 6-1-60. 

Gilbert, H. S., MC-101781, Sub 2, Wrecked Motor Vehicles, 5-9-60. 
Gregory Heavy Haulers, Inc., MC-113495, Sub 4, IIll., 6-17-60. 

Hoover Motor Exp., Co., Inc., MC-78632, Sub 107, Whiskey, 6-16-60. 

meee * 4 Trucking Lines, Inc., MC-25798, Sub 29, Waynesville, N. Car., 
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27.32 Denied (Continued) 


Insured Transporters, Inc., MC-107227, Sub 75, Motor Vehicles from Points 
in Washington, 4-11-60. 


Johnny’s Auto & Truck Towing, Inc., MC-119097, Com. Car. App., 
M. C. C. » 4-20-60. 


Kansas-Arizona Motor Express, Inc., MC-109307, Sub 13, Conversion Pro- 
ceeding, 5-10-60. 


Kazanova, J. L., MC-119255, Com. Car. App., 5-13-60. 

L. & M. Exp. Co., MC-44639, Sub 9, Roanoke, Va., 4-29-60. 

Leaman Transp. Co., Inc., MC-104340, Sub 136, Bridgeport, 5-13-60. 
Lee, Eugene, MC-115066, Sub 1, Conversion Proceeding, 5-23-60. 


M. P. & St. L. Exp., Inc., MC-115169, Sub 4, Paducah, Ky.-Memphis, Tenn., 
M. C. C. ,» 4-19-60. 

este ‘asiee Exp., MC- 28769, Sub 2, Com. Car. App., 5-10-60. 

Marks, M. S., MC-111308, Sub 2, Conversion Proceeding, .... M. C. C. 

eee, 4-25-60. 

Mason & Dixon Tank Lines, Inc., MC-61403, Sub 45, Chemicals, .... M. C. C. 
, 6-15-60. 

Maxwell Co., MC-117344, Sub 24, Dayton, Ohio, 5-19-(0. 


Midwest Coast Transport, Inc., MC-11812, Sub 75, Ports of Entry in Minn. 
& N. Dak., 6-9-60. 


Miller, Eldon, Inc., MC-92983, Sub 350, Acids & Chemicals, 4-28-60. 
Sub 327, Colo., .... M. C. C. , 6-3-60, Commission. 

Miller Transporters, Ltd., MC-111159, Sub 60, Ark., La. & Tex., 6-1-60. 

—— ae & Sons, MC-117513, Com. Car. App., . 
-21-60. 

Monkem Co., Inc., MC-107272, Sub 16, Salt, 4-29-60. 

Morgan Drive-Away, Inc., MC-103993, Sub 118, Brookville, Ohio, 5-26-60. 

Muske Machinery Cartage, Inc., MC-120107, Sub 1, Com. Car. App., 4-21-60. 

Mutrie, P. B., Motor Transp., Inc., MC-31600, Sub 415, Benzyl Chloride, 
in Bulk, .... M. C. C. ...., 6-2-60, Commission. 

Ochse, W. R., & R. F., MC-25976, Sub 2, 10 States, 5-6-60. 

Ohio Carrier Corp., MC-110364, Sub 4, Conversion Proceeding, 5-23-60. 

Oil Carriers Co., MC-111478, Sub 10, Chemicals, .... M.C. C. , 4-21-60, 
Commission. 

Petroleum Transit Co., Inc., MC-113336, Sub 23, Pentachlorophenol, 
gM. C. C. , 4-28-60 (embraced in MC-103378, Sub 134). 

Rawlings Truck Line, Inc., MC-113475, Sub 7, Lumber Except Plywood & 
Veneer, 4-28-60. 

— Co., MC-69052, Sub 30, Com. Car. “‘Grandfather’’ App., 
-23-60. 

Rowe Transfer & Storage Co., Inc., MC-68349, Sub 26, Chemicals, 
M. C. C. , 6-15-60 (embraced in MC-61403, Sub 45). 

Ryder Tank Line, Inc., MC-110698, Sub 108, Fla, .... M. C. C. 
6-20-60, Commission (embraced in MC-103051, Sub 58). 

Sites eee a x ey: ae MC-107576, Sub 16, Milton-Freewater, 


eee 


Smith, L. L., MC-105006, Sub 1, Hundred Miles, 4-29-60. 
Snow, J. E., MC-118968, Com. Car. App., 4-22-60. 


Storch Trucking Co., Inc., MC-40872, Sub 8, Conversion Proceeding, .... 
M. C. C. , 4-22-60. 


Swift Van & Storage Co., MC-31537, Sub 5, Gateway Removal, 5-31-60. 
Sykes Transport Co., MC-117109, Com. Car. App., 6-16-60. 
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27.82 Denied (Continued) 
Textile Motor Freight, Inc., MC-7555, Sub 33, N. Y. & Pa. to the South, 
5-11-60. 
Thrift Transfer, Inc., MC-119072, Com. Car. App., 5-4-60. 
Truck Transport Corp., MC-118031, Sub 1, Com. Car. “Grandfather” App., 
6-2-60. 
Viking Freight Co., MC-35484, Sub 36, Collins, Miss., 4-25-60. 
Sub 40, Gates Rubber Co. Plant, Nashville, Tenn., 4-25-60. 
Walker Hauling Co., Inc., MC-103051, Sub 58, Fla., .... M. C. C 
6-20-60, Commission. 
Sub 86, Vegetable Oils, Ala. to Chattanooga, Tenn., 5-25-60. 
Watkins Motor Lines, Inc., MC-95540, Sub 309, Flint, Mich., 6-15-60. 
Wenham Transp., Inc., MC-77424, Sub 7, Wickliffe, Ohio, .... M. C. C. 
, 6-2-60, Commission (embraced in MC-31600, Sub 415). 
White, P. G., Truck Line, Inc., MC-116110, Sub 3, Tyndall Field, Fla., 
M. C. 


* © @ wey 


C. oeee, 5-4-60 
Whitfield Transp., See. v. Joseph Solis, Jr., dba Solis Trucking, MC-C-2371, 
<sep Me Ue Ge occ cy ee 
Whitmer, A. F., MC- 116329, Cont. Car. App., .... M. C. C. ...., 4-19-60, 
Commission. 
Sub 3, Cont. Car. App., 4-19-60, Commission. 
York Trucking, Inc., MC-113779, Sub 54, Compressed Gases, .... M. C. C. 


.., 6-2-60, Commission (embraced in MC-31600, Sub 415). 
Younger Bros., Inc., MC-531, Sub 91, Empty Shipper-Owned Trailers, 6-22-60. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Bahr, Raymond, MC-89710, Sub 3, Posts from Cass Lake, 6-15-60. 
Central & Southern Truck Lines, Inc., MC-50132, Sub 67, Caseyville, IIl., 


5-16-60. 
Connell Transport Co., MC-111442, Sub 5, Chicago, II1., « Ee Se GD cases 
Eastern Delivery Service, Inc., MC-119192, Cont. Car. App., .... M. C. C. 
.-, 6-6-60. 


Feiner, Harold, MC-119314, Cont. Car. App., 6-3-60. 

Follmer, H. H., Cont. Hauling, Inc., MC-96098, Sub 21, Ohio Origins, 5-23-60. 
Jackson, J. M., MC-118640, Cont. Car. App., 4-25-60. 

Jessup, Dale, MC-118846, Cont. Car. App., 5-9-60. 

L. P. M. Corp., MC-111015, Sub 5, Added States, 5-11-60. 


Leatham Bros., Inc., MC-22300, Sub 10, Salt, 4-29-60 (embraced in MC- 
55581, Sub 7). 


Newsom Transports, Inc., MC-119031, Cont. Car. App., 4-29-60. 


Ra, W.N., & J. E. Livelsberger, MC-452, Sub 6, Ga., .... M. C. C. 
oe 5-26- 60, Commission. 


Sager Tire Service, Inc., MC-119230, Cont. Car. App., 5-16-60. 

Tractor Transport, Inc., MC-111717, Sub 17, Twenty-Two States, 5-12-60. 
Whiting, R. H., MC-118920, Cont. Car. App., 5-6-60. 

Whyte Trucking Co., Inc., MC-119337, Cont. Car. App., 5-31-60. 
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27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 
Alabama Transport, Inc., MC-119008, Cont. Car. App., 5-31-60. 
Barner, P. L., MC-119202, Cont. Car. App., 5-4-60. 


Bauman, A. W., Jr., MC-83610, Sub 5, Coal, .... M. C. C. ...., 5-23-60, 
Commission. 


Blackwood, F. S., MC-35893, Sub 2, Akron, Dorset & Bellevue, Ohio, 
M. C. C. ...., 4-21-60, Commission (embraced in MC-71207). 


Bugg & Davis Truck Lines, MC-119002, Cont. Car. App., 4-19-60. 
Caridi, Dominick, MC-119203, Cont. Car. App., 5-10-60. 


Henderson, H. R., MC-95212, Sub 27, Petroleum Products in Container, 
M. C. C. ree 19- 60, Commission. 

J-T Tranepert Co., Inc., ‘MCc- 11185, Sub 105, Buffalo, N. Y., .... M. C. C. 
; , 4-19-60, Commission. 

Kilbourne, W. H., MC-71207, Sub 2, Akron, Dorset & Bellevue, Ohio, 
M. C. C. ...., 4-21-60, Commission. 

Kotwica, C. J., MC-114912, Sub 10, Copper & Brass, 5-20-60. 

oe ~ Inc., MC-623, Sub 23, Carthage, Mo., .... M. C. C. ...., 

P & P Cartage, Inc., MC-117809, Cont. Car. App., 5-5-60. 

Patterson, Wm., MC-108117, Sub 2, Englishtown, N. J., 5-12-60. 


Sorendino, Samuel, MC-118897, Com. Car. App., .... M.C.C. ...., 5-26-60. 
Teagle, J. T., & V. F. Ewell, MC-117059, Cont. Car. Bie sss EG &. 
, o- 27- 60. 
Tropical ‘Transport, Inc., MC-118952, Cont. Car. Ayp., 5-31-60. 
Willman, L. G., MC-116795, Cont. Car. App., .... M. C. C. ...., 4-21-60, 
Commission. 


27.6 Forwarder Operations 
27.61 Granted 


27.61 Applications by Forwarders for New or Extended Operations 
Granted by Div. 1: 
North Pac. Forwarders, Inc., FF-130, Sub 2, Southbound, .... 1.C.C....., 
4-22-60. 
27.62 Denied 
27.62 Applications by Forwarders for New or Extended Operations 
Denied by Div. 1: 
Ace Freight Fwdg. Co., Inc., FF-254, Freight Forwarder App., .... I. C. C. 
..+-, 5-19-60, 
27.7 Brokerage 
27.71 Granted 


27.71 Applications for Brokers’ Licenses Granted by Div. 1: 
Rogal, P. J. & B. A., MC-12700, Broker App., 6-3-60. 


27.72 Subject to “Tauck” Tours Restrictions 


27.72 Applications for Brokers’ Licenses Granted, Subject to “Tauck” 
Tours Restrictions by Div. 1: 


Brady, J. J., MC-12692, Broker App., 5-25-60. 
Wencka, Elsie, MC-12717, Passenger Broker App., 5-10-60. 
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28. Transfer, Modification or Revocation 


28.2 Modification 
28.20 Generally 


28.20 If applicant believes that its present permit does not accurately 
reflect operations for which need was shown in its Sub 4 proceeding, its only 
remedy lies in seeking modification of such permit by appropriate petition in 
that proceeding. MC-111442, Sub 5, Connell Transport Co. Ext.—Chicago, 
Balk): < sierw, Mae Se. Rae: e320 oy COO, ee, 1. 


28.24 Impose Restrictions 


28.24 Modification of operating authority presently outstanding is a 
much different and more serious matter than modification of an applicant’s 
request for authority to provide new service, and must be so treated. MC- 
F-7064, Bend-Portland Truck Service, Inc.—Pur.—George & Susie E. Oltman, 


6-21-60, Div. 4. 
29. Abandonment 


29.0 Generally 
29.03 Passenger Train Service 


29.03 Among others, factors to be considered in case of this nature 
are populations of communities served, use made by public of service sought 
to be discontinued, other means of transportation in area, and financial 
losses sustained by carrier in providing service. 271 U.S. 153. It is realized 
that real need for service might justify continuation thereof even at a loss 
to carrier. Under provisions of sec. 13a(1), determination must be designed 
to protect interstate commerce from onerous burdens which may affect ability 
of carrier to continue to provide efficient transportation service to public 
generally. Thus, needs of entire public, as distinguished from relatively 
few, must be taken into consideration. 


Upon investigation, found that operation of passenger trains Nos. 5 and 
6 between Kansas City, Mo. and Houston, Texas is not required by public 
convenience and necessity and continued operation thereof will unduly bur- 
den interstate commerce. Investigation ordered discontinued. F. D. 20925, 
Atchison, T. & S. F. Ry. Co. & Gulf, C. & S. F. Ry. Co.—Discontinuance of 
Service Bet. Kansas City, Mo. & Houston, Texas, .... I. C. C. ...., 4-27-60, 
Div. 4. 


29.03 In order to grant authority sought herein, Commission must find 
upon record that (a) present or future public convenience and necessity 
permit proposed discontinuance of these trains and (b) continued operation 
thereof will constitute unjust and undue burden upon interstate operations 
of carrier or upon interstate commerce. 


Discontinuance by Mo. Pac. R. Co. of its passenger trains Nos. 519 and 
510 between Atchison and Downs, Kans. authorized. F. D. 20592, Missouri 
Pac. R. Co.—Discontinuance of Passenger Service Bet. Atchison & Downs, 
mems., ..-.. LG. ©. ...25 Srwe-e8, Eev. 4. 

29.03 Discontinuance by Pennsylvania R. Co. of its passenger trains 
Nos. 988 and 997 between Camden, N. J., and Pemberton, N. J., authorized. 
F. D. 20553, Pennsylvania R. Co.—Discontinuance of Passenger Service— 
Camden-Pemberton, N. J., 6-6-60, Div. 4. 


29.03 Among others, factors to be considered in case of this nature 
are populations of communities served, use made by public of service sought 
to be discontinued, other means of transportation in area, and financial losses 
sustained by carrier in providing service. 271 U. S. 153. Of some significance 
is feeder value of trains to carrier’s system operations. 


Upon investigation, found that operation of passenger trains Nos. 117 
and 118 between Fort Scott, Kans. and Tulsa, Okla. is not required by public 
convenience and necessity and continued operation thereof would unduly 


2! 
double 
westbc 
doubt 
provis: 
two Pp 
only, : 





) 
t 
J 
| 
8 
j 
y 
- 
y 


SEPTEMBER, 1960 1207 





purden interstate commerce. Investigation ordered discontinued. F. D. 
20934, St. Louis-S. F. Ry. Co.—Discontinuance of Service Bet. Fort Scott, 
Kans. & Tulsa, Okla., 5-6-60, Div. 4. 


29.1 Jurisdiction 
29.10 Generally 


29.10 Applicant’s line of railroad under consideration consists of 
double main tracks. If applicant intended to abandon both eastbound and 
westbound tracks between Jackson and Clark Streets there would be little 
doubt but that Commission’s permission therefor would be required under 
provisions of sec. 1(18) of Act since an entire line of railroad between those 
two points would be retired. However, abandonment of eastbound track 
only, as proposed, will still leave applicant with a line of railroad between 
points involved. For this reason, and for further reason that there will be 
no change in present train service, proposed retirement of eastbound track 
does not constitute abandonment of a line of railroad as contemplated by 
sec. 1(18) and therefore, such retirement is not within Commission’s juris- 
diction. Application for permission to abandon eastbound track will be dis- 
missed for want of such jurisdiction. F. D. 20956, Chicago, M., St. P. & P. 
R. Co.—Trackage Rights, etc.—Great Northern Ry. Co., .... I. C. 

4-28-60, Div. 4 


29.10 Railroad, such as North Shore, operating between Chicago and 
Milwaukee, is not a street suburban or interurban electric railway within 
meaning of sec. 1(22). F. D. 20245, Chicago, N. S. & M. Ry.—Abandonment 
of Entire Operation, .... I. C. C. , 5-4-60, Commission. 


29.11 Intrastate Operations 


29.11 Carrier filed application with State Commission on November 4, 
1958, requesting authority to discontinue operation of trains in question. 
This application was subsequently set for hearing on Feb. 12, 1959, but hear- 
ing was postponed until April 16, 1959, at request of parties opposing appli- 
cation. Carrier’s petition was filed with I. C. C. on March 27, 1959, which is 
more than 120 days after November 4, 1958. 


Act provides that Commission shall have jurisdiction of matters such 
as one here considered, if State Authority having jurisdiction thereof shall 
not have acted finally on application or petition for such authority within 
120 days “from presentation thereof.” F. D. 20592, Missouri Pac. R. Co.— 
Discontinuance of Passenger Service Bet. Atchison & Downs, Kans., 

, 5-25-60, Div. 4. 


29.2 When Granted 
29.20 Generally 


29.20 Burden imposed by continued operation of a line upon a carrier 
must be considered in direct relation to public need for service and under 
some circumstances latter might warrant continuation of service at loss. But 
where financial losses incurred from operation have been substantial over 
extended period and there is no prospect of profitable operation in future, 
abandonment of line is warranted. F. D. 20463, Chesapeake & O. Ry. Co.— 
Abandonment—Eagle Rock—New Castle, Va., 5-17-60, Div. 4. 


29.20 It is required of applicant that it seek all possible means of 
increasing revenues and reducing operating expenses, before Commission 
issues certificate permitting abandonment of its operations. Present record 
shows that applicant has failed to exhaust all existing possibilities in this 
regard. F. D. 20245, Chicago, N. 8S. & M. Ry.—Abandonment of Entire 
Operation, .... I. C. C. , 5-4-60, Commission. 
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29.28 System Earnings 


29.23 Under certain circumstances and to limited extent, prosperity ot 
carrier as a whole may be factor to be weighed in proceeding of this nature, 
Of course, no one factor, standing alone, is controlling or in any manner 
decisive. In absence of demonstrated need for service, fact that Santa Fe’s 
system operations are profitable is not controlling. In 254 I. C. C. 761, in- 
volving proceeding under sec. 1(18)-(20) of Act, Commission stated that 
losses from branch operation “are inevitably a burden on interstate com- 
merce, whether at particular time system as a whole is profitable or unprofit- 
able.” This statement is equally applicable to case involving discontinuance 


of service under sec. 13a(1). Commission must determine, however, whether 
such burden is undue. 


For first 9 months of 1959 average passenger revenue was $3.98 for 
train 5 and $3.22 for train 6. This indicates that passengers utilizing these 
trains during periods mentioned travelled relatively short distances and, 
therefore, were of little value from standpoint of system connected revenues. 
F. D. 20925, Atchison T. & S. F. Ry. Co. & Gulf, C. & S. F. Ry. Co.—Dis- 
continuance of Service Bet. Kansas City, Mo. & Houston, Texas, .... I. C. C. 
«...+, 4-27-60, Div. 4. 


29.23 Applicant’s operation as a whole is profitable and it is one of 
relatively strong railroads in country, but continued losses from branch 
operation are burden on interstate commerce even though system operations 
are profitable. See 254 1. C. C. 745, 761. F. D. 20462, Chesapeake & O. Ry. 
Co.—Abandonment—Eagle Rock—New Castle, Va., 5-17-60, Div. 4. 


29.23 Prosperity of a carrier is factor to be considered in deciding 
cases such as one here considered, but no one factor alone is controlling. In 
254 I. C. C. 745, 761 involving proceeding under sec. 1(18-20) of Act, Com- 
mission stated that losses from branch operation “are inevitably a burden on 
interstate commerce, whether at particular time system operations as a 
whole are profitable or unprofitable.” F. D. 20592, Missouri Pac. R. Co.— 
Discontinuance of Passenger Service Bet. Atchison & Downs, Kans., 

I. C. C. ...., 5-25-60, Div. 4. 


29.23 Although feeder value of trains is about $13,000 a year, this 
amount is of minor significance when viewed in conjunction with carrier's 
operating losses. Even though carrier will not realize total savings claimed 
by it, evidence shows that, after giving effect to loss of system connected 
passenger revenues in amount of $13,000, total savings to carrier should be 
($90,000-$13,000) at least $77,000 a year on an out-of-pocket basis. 

Prosperity of carrier on systemwide basis is matter for consideration 
but, likewise, is not of controlling importance. In this connection, see 254 
I. C. C. 745. F. D. 209384, St. Louis-S. F. Ry. Co.—Discontinuance of Service 
Bet. Fort Scott, Kans. & Tulsa, Okla., 5-6-60, Div. 4. 


29.24 Public Aids 


29.24 State and local authorities should avoid, if possible, assessment 
against applicant of large sums of money as its share of cost of public im- 
provements, which under present circumstances it can ill afford, if operation 
is to continue. F. D. 20245, Chicago, N. 8S. & M. Ry.—Abandonment of 
Entire Operation, .... I. C. C. ...., 5-4-60, Commission. 


29.25 Lack of Need 


29.25 Burden imposed on carrier and ultimately on interstate com- 
merce must be considered in direct relation to need for service and need 
for service might, under some circumstances, warrant continuation of service 
at a loss. But where, as here, use made of service by public is so small and 
there is no indication that there will be any increase in traffic in future, 
further losses resulting from continued operation of trains are not warranted. 
F. D. 20592, Missouri Pac. R. Co.—Discontinuance of Passenger Service Bet. 
Atchison & Downs, Kans., .... I. C. C. ...., 5-25-60, Div. 4. 
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29.3 Determination of Earnings 


29.81 Revenues 


29.31 While retained revenues are appropriate for consideration, con- 
clusions must be based primarily on actual result of operating trains under 
consideration. F. D. 20925, Atchison, T. & S. F. Ry. Co. & Gulf, C. & 8S. F. 
Ry. Co.—Discontinuance of Service Bet. Kansas City, Mo. & Houston, Texas, 
a , 4-27-60, Div. 4. 


29.82 Expenses of Involved Line 


29.32  Maintenance-of-way expenses are not out-of-pocket costs which 
would be eliminated as consequence of discontinuance of two specific daily 
trains on heavy traffic lines. See 307 I. C. C. 173. While there might be 
some slight saving in such expense by reason of discontinuance of trains 5 
and 6, and also be some slight increase therein by reason of other trains 
operated by carriers handling traffic now handled on trains 5 and 6, it does 
not necessarily follow that amounts specified by carriers, which concededly 
are submitted as estimates only, should be accepted as accurately measuring 
expenses or anticipated savings. Maintenance-of-way expenses incurred by 
one or two trains on a heavy traffic railroad are incapable of being deter- 
mined with any degree of exactness and, therefore, for purposes of this case, 
will be disregarded. 


While carriers might realize some savings by lesser usage of joint facili- 
ties, their other passenger trains operating in and out of terminal would 
necessarily have to absorb portion of expenses no longer chargeable to trains 
5 and 6. Any savings that might be realized by carriers would, of course, 
involve redistribution of total joint facilities expenses among other carriers 
using terminals and would place additional burden on such carriers. Amounts 
specified for joint facility expenses are not savable expenses which Commis- 
sion must consider in making its determination herein and, for purposes 
of this proceeding, should be ye F. D. 20925, Atchison, T. & S. F. 
Ry. Co. & Gulf, C. & 8. F. Ry. Co.—Discontinuance of Service Bet. Kansas 
City, Mo. & Houston, Texas, .... I. C. C. , 4-27-60, Div. 4. 


29.32 In other proceedings of this nature Cumentaston expressed doubt 
that charges for terminal expenditures represent savings and have also 
pointed out that effect of discontinuance of trains by particular carrier to 
extent savings were made would merely shift that expense to other trains 
using terminal and, accordingly, total burden upon interstate commerce 
would not be materially lessened. F. D. 20592, Missouri Pac. R. Co.— 
Discontinuance of Passenger Service Bet. Atchison & Downs, Kans., .... 

, 5-25-60, Div. 4. 


29.34 Saving in taxes which would result from proposed abandonment 
of line should be considered in determining whether public convenience and 
necessity permitted such abandonment. Compare 275 I. C. C. 759, 771. 


Although considerable saving in income taxes would accrue to applicant 
as result of abandonment of line, such saving has no reasonable relationship 
to issue of public convenience and necessity here considered. 254 I. C. C. 767, 
778. F. D. 20462, Chesapeake & O. Ry. Co.—Abandonment—Eagle Rock— 
New Castle, Va., 5-17-60, Div. 4. 


29.4 Economic Effect 
29.40 Generally 


29.40 Designation of Prescott as Civil Defense capital of Arizona does 
not, in itself, justify any special railroad service in absence of showing of any 
necessity therefor. F. D. 20634, California, A. & S. F. Ry. Co.—Abandon- 
ment (Por.)—Phoenix Branch & Construction of Substitute Line, 5-16-60, 
Div. 4. 
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29.41 Service 


29.41 In event trains are discontinued, adequate substitute service for 
transportation of mail and parcel post will be provided affected communities. 
In addition to existing motor carrier operations, carrier has indicated its 
willingness to make available motor carrier service of its subsidiary and will 
also provide rail passenger service at many of points for handling of express. 
For larger communities, alternate passenger service is available by bus, rail 
and airline. F. D. 20925, Atchison, T. & S. F. Ry. Co. & Gulf, C. & S. F. Ry. 
Co.—Discontinuance of Service Bet. Kansas City, Mo. & Houston, Texas, 

oo: ae Se Ge ccvcy SBT Se, De. 4. 


29.41 Where carrier is relied upon by approximately 8,000 persons to 
provide daily transportation service to and from their place of employment, 
substantial public need is indicated. Under such circumstances Commission 
must be certain that everything possible has been done to operate line profit- 
ably and that its proposed abandonment is not merely convenient method of 
securing tax reductions for parent company which would benefit from con- 
tinuing service to public at relatively small profit. Latter factor may not be 
considered as indicating justification for abandonment of line of railroad on 
which public relies for transportation. 254 1.C. C. 767 (778). F. D. 20245, 
Chicago, N. S. & M. Ry.—Abandonment of Entire Operation, .... I. C. C. 
...., 5-4-60, Commission. 


29.44 Rates & Charges 


29.44 Before abandonment by North Shore is to be permitted, request 
for substantial fare increase should be made immediately by applicant, and 
operations should be continued for reasonable period thereafter in order to 
determine what effect such increase would have on its financial status. F. D. 
20245, Chicago, N. S. & M. Ry.—Abandonment of Entire Operation, ... 
I. C. C. ...., 5-4-60, Commission. 


29.45 Employees 


29.45 Commission has no authority to impose employee-protective con- 
ditions in proceeding under sec. 13a(1), although probable adverse effect 
which discontinuance may have upon employees is factor to be considered 
in determining public convenience and necessity. 307 I. C. C. 59. Probable 
adverse effect upon carrier’s employees, when considered with other factors, 
does not justify findings required before continuation of operations involved 
herein may be ordered. F. D. 20925, Atchison, T. & S. F. Ry. Co. & Gulf, 
Cc. & 8S. F. Ry. Co.—Discontinuance of Service Bet. Kansas City, Mo. & 
Houston, Texas, .... I. C. C. ...., 4-27-60, Div. 4. 


29.45 Conditions for protection of employees same as those contained 
in 282 I. C. C. 271 and in so-called Washington Job Protection Agreement of 
May 21, 1936, subject to limitations agreed to by parties, as therein stated, 
included by reference in certificate herein. F. D. 20634, California, A. & S. 
Ry. Co.—Abandonment (Por.)—Phoenix Branch & Construction of Substi- 
tute Line, 5-16-60, Div. 4. 


29.45 Same conditions imposed as 257 I. C. C. 700. F. D. 20462, 
Chesapeake & O. Ry. Co.—Abandonment—Eagle Rock—New Castle, Va., 
5-17-60, Div. 4. 


29.45 Section 1(20) of Act provides that, in issuing certificate authoriz- 
ing abandonment of a rail line under sec. 1(18) thereof, Commission ‘“‘may 
attach ... such terms and conditions as in its judgment public convenience 
and necessity may require.’’ Under that language it has been held that Com- 
mission has authority to attach terms and conditions for benefit of employees 
displaced by railroad abandonments. See 315 U. S. 373. Also, sec. 5(2) (f) 
specifically directs Commission to ‘‘require,’’ as condition of approval of any 
consolidation or like proposal, ‘“‘a fair and equitable arrangement to protect 
interests of railroad employees affected.’’ Since Congress, in all other in- 
stances in which it has granted power to approve or disapprove proposals 
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of carriers and interests of carriers’ employees have been involved, has, in 
explicit language, specified power it intended to confer, it must be presumed 
that, in omitting from sec. 13a(2) any language expressly authorizing Com- 
mission to impose terms and conditions, Congress did not intend such power 
to exist. In view of conclusion that Congress did not intend to grant power 
to impose terms or conditions in sec. 13a(2) proceedings, there is no justifi- 
cation for assuming implied power such as that referred to in 260 U. S. 205. 
F. D. 20592, Missouri Pac. R. Co.—Discontinuance of Passenger Service Bet. 
Atchison & Downs, Kans., .... I. C. C. , 5-25-60, Div. 4. 

29.45 Commission is without authority to impose any conditions for 
protection of employees adversely affected by discontinuance of intrastate 
trains authorized under provisions of sec. 13a(2) of Act. F. D. 20558, 
Pennsylvania R. Co.—Discontinuance of Passenger Service—Camden-Pem- 
berton, N. J., 6-6-60, Div. 4. 

29.45 In 307 I. C. C. 59, Commission found that it had no authority to 
impose employee-protective conditions in a proceeding under sec. 13a(1), 
although probable adverse effect which discontinuance may have upon em- 
ployees is factor to be considered in determining public convenience and 
necessity. Probable adverse effect upon carrier’s employees, when considered 
with other factors does not justify findings required before Commission may 
order continuation of operations under consideration. F. D. 200934, St. L.-S. 
Francisco Ry. Co.—Discontinuance of Service Bet. Fort Scott, Kans. & Tulsa, 
Okla., 5-6-60, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


California, A. & S. F. Ry. Co., F. D. 20634, (Por.) Phoenix Branch & Con- 
struction of Substitute Line, 5-16-60. 


Chesapeake & O. Ry. Co., F. D. 20462, Eagle Rock—New Castle, Va., 5-17-60. 
29.92 Denied 

29.92 Applications by Railroads for Certificates Authorizing Abandon- 
ment Denied by Div. 4, unless otherwise stated: 


Chicago, M., St. P. & P. R. Co., F. D. 20956, Trackage Rights, etc.—Great 
Northern Ry. Co., .... I. C. C. » 4-28-60. 


Chicago, N. S. & M. Ry., F. D. 20245, Entire Operation, .. 
5-4-60, Commission. 


3. FINANCE 
31. Jurisdiction 


31.0 Generally 
31.0 Generally 


31.0 Commission is unable to broaden scope of approval by interpret- 
ing and enlarging on language of statute so as to prescribe legal rights of 
bondholders. That part of request is denied. F. D. 20836, Boston & M. R. 
Bonds Modification, .... I. C. C. ...., 6-20-60, Commission. 


31.4 Loan Guaranty Under Part V of Act 
31.40 Generally 


31.40 Prior orders modified. F. D. 20398, New York, N. H. & H. R. 
Co. Loan Guaranty, F. D. 20399, New York, N. H. & H. R. Co. Notes. 
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33. Purpose of Issue 
33.1 Acquisition of Equipment 
33.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4: 


Atlantic Coast Line R. Co., F. D. 21136, 6-21-60. 
Missouri Pac. R. Co., F. D. 21113, 6-3-60. 
Seaboard Air Line R. Co., F. D. 21095, 5-16-60. 


33.2 Additions & Betterments 

33.22 Motor Bus Terminals 

33.22 Upon showing made, Commission cannot find that issuance of 
proposed secured 5% percent long term installment promissory note for 
$215,000 to evidence a loan of like amount while there is available such 
large amount of free cash, is compatible with public interest or is reasonably 
necessary or appropriate for or consistent with proper performance by ap- 
plicant of service to public as a common carrier. Application denied. F. D. 
21061, Greyhound Corp. Note, 5-3-60, Div. 4. 


33.3 Working Capital 
33.31 Motor Carrier 


33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized by Div. 4: 


Arrow Car. Corp. Debentures, F. D. 21103, 6-22-60. 
Central Wis. Motor Transport Co. Stock, F. D. 21101, 6-6-60. 
Consolidated Freightways, Inc. Stock, F. D. 21054, 5-10-60. 


Consolidated Freightways, Inc. & Consolidated Freightways Co. Stock, F. D. 
20570, 5-10-60 (embraced in F. D. 21054). 


33.5 Issues Incident to Unification 
33.52 Motor Bus—<Authorized 
33.52 Issue of Securities Incident to Unification, Merger or Integration 
of Motor Bus Operations Authorized by Div. 4: 
Denver-Colorado Springs-Pueblo Motor Way, Inc. Note, F. D. 20748, .... 
M. C. C. ...., 5-10-60 (embraced in MC-F-7467). 
Transcontinental Bus System, Inc. Note, F. D. 21033, .... 
5-10-60 (embraced in MC-F-7467). 
33.53 Motor Truck—dAuthorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 


or Assets, or to Unification or Merger of Motor Truck Operations, Authorized 
by Div. 4: 


Mushroom Transp. Co., Inc. Notes, F. D. 20616, .... 
(embraced in MC-F-7081). 


Ryder System, Inc. Stock, F’.. D. 20973, 6-1-60. 


33.6 Recapitalization 
33.63 Motor Truck 
33.63 Issue of Securities Incident to Recapitalization or Reincorpora- 
tion of Motor Truck Companies Authorized by Div. 4: 
Arrow Car. Corp. Debentures, F. D. 21103, 6-22-60 (Please see 33.31). 


Norwalk Truck Lines, Inc. Securities, F. D. 20912, .... M. C. C. 
4-28-60. 
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34. Alteration of Securities 
34.9 Confirmation 


34.90 Generally 


34.90 Upon supplemental application by the Boston & M. R., alter- 
ations or modifications of certain securities of the applicant and of the instru- 
ments pursuant to which they were issued and are secured, with terms and 
conditions found to be just and reasonable in the Commission’s report of 
Feb. 25, 1960, approved and authorized, and July 1, 1960, fixed as the ef- 
fective date of the plan and also the date upon which the alterations or modi- 
fications shall become binding. Prior report ....I.C.C. .... F. D. 20836, 
Boston & M. R. Bonds Modification, .... I. C. C. ...., 6-20-60, Commission. 


4. SERVICE & OPERATIONS 
41. Transportation 


41.1 Rail 
41.10 Generally 


41.10 Respondents provide slow service by two methods. By first, 
shipper may request carriers to delay his cars for several days along direct 
route to hold point. This method violates sec. 6(7) of Act and sec. 1 of 
Elkins Act, because no provision therefor is made in their tariffs and there 
is no charge for the service. 173 F. Supp 397. I & S 7050, Lumber—Free 
Time Allowance at Hold Points, .... I. C. C. ...., 6-6-60, Commission. 


42. Terminal 


42.1 Facilities 
42.10 Generally 


42.10 Whatever transportation or facility law requires carriers to sup- 
ply they have a right to furnish, and if they undertake to perform those 
services their facilities therefor must be adequate. 177 I. C. C. 209, 216. 
See also 161 I. C. C. 641, 644. 


Proposal to establish new off-track station at Jay St. Terminal, Brook- 
lyn, N. Y., found not shown to be unlawful. Proceeding discontinued. I&S8S 
7193, New York Central R. Station at Jay St. Terminal, Brooklyn, N. Y., 
‘coe Ee ae Oe eases Oe, Bee. a 


42.11 Offices & Stations 


42.11 A constructive station is merely dividing line between carrier’s 
responsibility and that of consignee or shipper. There is no physical station 
or handling of freight. See 155 I. C. C. 129. In contrast, an off-track in- 
land station is a physical station which has receiving and delivering platform 
and clerical force for performance of station services. See 156 I. C. C. 205. 
Constructive stations are unlawful if violations of sec. 2 and 3 of Act may 
reasonably be expected to occur. I & 8S 7193, New York Central R. Station 
at Jay St. Terminal, Brooklyn, N. Y., .... I. C. C. ...., 4-20-60, Div. 2. 


42.2 Billing 
42.21 Order Bills of Lading 


42.21 Order bills of lading are issued on shipments which are con- 
signed or destined to order of person named therein, usually vendor-con- 
signee. Form of order bill also provides for designation of person to be 
notified, normally vendee. Order bills are negotiable when completed, and 
are useful in instances where credit standing of vendee is unknown or is such 
that payment for goods shipped is deemed desirable before possession is 
given. Order bills are handled through banks for collection cf amounts of 
drafts which accompany them. Vendee comes into possession of order bill 
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endorsed by vendor upon payment to bank of amount of draft. Bill must be 
turned over to carrier, or, if it is unavailable, a substitute such as bond or 
certified check for 125 percent of invoice value must be obtained by carrier, 
before it surrenders possession of shipment. In contrast, straight bills of 
lading are not negotiable, and shipments moving thereunder may be sur- 
rendered to consignees named therein upon proper identification. I & § 
6929, Terminal Charges on Order Bill of Lading Shipments, .... I. C. C. 
, 6-16-60, Commission. 


42.3 Loading & Unloading 


42.382 Livestock 


42.32 Defendant was required to bear only cost of loading and unload- 
ing from and to pens. 200 1. C. C. 606; 299 I. C. C. 110. 


Failure of defendant to designate complainant’s stockyard at Shelby, 
Mont., as public stockyard, and to provide for free loading from and unload- 
ing into suitable pens at that point of ordinary livestock, in carloads, shipped 
from and to that stockyard in interstate commerce, found violative of sec. 
15(5) of Act. Unlawfulness required to be removed, and reparation awarded 
at $2.50 per car. No. $2542, Shelby Stockyards Co. v. Great Northern Ry. 
Rs. 0 sce Be Ge , 6-8-60, Div. 2. 


42.5 Switching 
42.52 Carrier’s Duty 


42.52 Switching services described of record are services of trans- 
portation which respondents are obligated to perform under linehaul rates, 
and for performance of which by industry respondents may lawfully pay al- 
lowance in accordance with sec. 15(13) of Act; and allowance proposed is 
reasonable charge as to maximum to be paid by respondents. Ford Motor 
Co.—Terminal Allowance, Ex Parte 104, Practices of Carriers affecting opera- 
ting Revenues & Expenses, Part II, Terminal Services, .... I. C. C. 
5-6-60, Commission. 


ee ees 


42.54 Uninterrupted Movement 


42.54 Portion of service charged to linehaul carriers in study is type 
of service that respondents could perform in continuous movement, at their 
ordinary operating convenience, without interruption, interference, or any 
other condition caused by industry, or for which it is responsible. In view 
of changed conditions, separation of two rail services within plant, and wil- 
lingness of industry to have carriers perform required switching services, 
measured by modified Ex Parte 104 principles, 294 I. C. C. 159, proposed 
services may be regarded as in nature of ordinary team-track or placement 
switching which carriers are obligated to perform under their linehaul rates. 
See 308 I. C. C. 57 and 74. Ford Motor Co.—Terminal Allowance, Ex Parte 
104, Practices of Carriers affecting Operating Revenues & Expenses, Part II, 
Terminal Services, .... I. C. C. , 5-6-60, Commission. 


42.55 Plant 


42.55 Ownership or maintenance of tracks inside plant by carrier for 
sole use or benefit of industry is violation of sec. 6(7) of Act and Elkins Act. 
However, when such tracks are not in fact plant facilities but are used pri- 
marily for carrier switching operations, no such violation occurs. Ex Parte 
104, Ford Motor Co.—Terminal Allowance, Practices of Carriers affecting 
Operating Revenues & Expenses, Part II, Terminal Services, .... I. C. C. 

, 5-6-60, Commission. 
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43. Line 


43.4 Diversion in Transit 
48.40 Generally 


43.40 Reconsigning services should be performed by carriers in con- 
nection with their transportation services, and charge for service, in addition 
to freight rate, based upon cost and including reasonable profit, is proper. 
47 I. C. C. 590, 613. 


Whether departure from that general rule may lawfully be made with 
respect to this in-transit lumber cannot be determined upon this meager 
record. I & S 7050, Lumber—Free Time Allowance at Hold Points, .... 
I. C. C. ...., 6-6-60, Commission. 


45. Allowances 


45.1 Terminal 
45.11 Pickup & Delivery 


45.11 Principal test of lawfulness of proposed allowance, as stated in 
sec. 415 of Act, is that it ‘‘shall be no more than is just and reasonable.” 
From evidence presented, proposed allowances do not appear to exceed cost 
of pickup service now performed by respondents. Because of small present 
allowances (the protestants pay 5 cents), very little traffic originated by re- 
spondents or protestants is now being brought to their terminals by shippers. 
This may explain absence of more comprehensive shipper testimony as to 
their costs of delivering their traffic to respondents’ terminals. No cost evi- 
dence was presented by protestants. 

From evidence proposed allowances do not exceed cost to respondents of 
performing pickup service, nor cost to shippers or their agents of performing 
service of delivering their shipments to specified terminals. 

Proposed increased allowances to shippers at Los Angeles and Anaheim, 
Calif., in lieu of pickup of forwarder shipments moving in interstate com- 
merce, found just and reasonable. I & S 7163, Forwarder Pickup Allow- 
ances at Los Angeles and Anheim, Calif., .... I. C. C. ...., 6-14-60, Div. 3. 


46. Safety 


46.2 Inspection & Testing 
46.20 Generally 


46.20 Commission’s jurisdiction extends to granting of relief from 
provisions of sec. 132.12 of rules under consideration in instances where ade- 
quate showing is made by individual carrier that safety will be achieved. 


A showing that existing safety will be maintained or that operating con- 
veniences or economies will result cannot be basis upon which determination 
can be made for justification of granting of relief. There must be adequate 
showing that safety is improved or achieved by relaxation or modification of 
this section. 


On reconsideration, petition of A. A. R. granted, and petitions of rail 
carriers for modification or exception from 500-mile requirement of sec. 
132.12 of Rules for Inspection, Testing and Maintenance of Air Brake Equip- 
ment, denied. Prior findings 306 I. C. C. 775, affirmed. No. 32406, Rules, 
Standards & Instructions for Installation, Inspection, Maintenance & Repair 
of Power or Train Brakes, .... I. C. C. ...., 5-20-60, Commission. 


46.3 Block Signals 
46.30 Generally 


46.30 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as Amended: 
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46.30 Application of Delaware, L. W. R. Co. seeking approval of the 
discontinuance of automatic block-signal system between Andover Junction, 
N. J., and Warbasse Junction, N. J., and modification of interlocking at 
Andover Junction, all on the Sussex Branch of the Morris and Essex Division, 
granted. No. 28000, Sub 207, Delaware, L. & W. R. Co. BS-Ap. 14592, 
cane Gee Gh cu eg Oe ae & 

46.30 Application of the Missouri Pac. R. Co. and the Gulf, Mobile & 
Ohio R. Co. for the discontinuance of signal protection at the crossing near 
Cairo, Ill., granted. No. 28000, Sub 204, Missouri Pac. R. Co. and Gulf, 
Mobile & Ohio R. Co. BS-Ap. 14542, .... I. C. C. ...., 6-1-60, Div. 3. 


46.30 Application of New York Central R. Co. for discontinuance of 
automatic block signal system for westbound movements, for discontinuance 
of manual block system for eastbound movements, all on the Buffalo Divi- 
sion, o- No. 28000, Sub 206, New York Central R. Co. BS-Ap. 14568, 

oc Ec Sh Ee ceece OOO Div. 3. 


46.31 Manual 


46.31 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as Amended: 
Application of Baltimore & O. R. Co. for approval of proposed discontinuance 
of manual block system between Echo and Yatesboro, Pa., between Clarks- 
burg & Creekside, Pa., and bet. JM Junction and Benson, Pa., and, concur- 
rently, to change to operation by timetable and train order, only, over these 
lines, all on applicant’s Buffalo Division, granted. No. 28000, Sub 201, 
Baltimore & O. R. Co. BS-Ap. 14487, .... I. C. C. ...., 6-10-60, Div. 3. 


46.4 Interlockers 
46.40 Generally 


46.40 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 
Application of New York Central R. Co. for discontinuance of automatic 
interlocking at crossing of West Shore Branch with Tonawanda Branch at 
Akron Junction, N. Y., and for other changes, all on the Buffalo Division, 
granted. No. 28000, Sub 206, New York Central R. Co. BS-Ap. 14568, 

I. C. C. ...., 6-10-60, Div. 3. 





46.5 Train Control 


46.50 Generally 


46.50 Rules, Standards & Instructions for Installation, Inspection, 
Maintenance & Repair of Automatic Block-Signal Systems, Interlocking, 
Traffic-Control Systems, Automatic Train Stop, Train Control, & Cab-Signal 
Systems, & Other Similar Appliances, Methods, & Systems: Application of 
Boston & MR. for modification of traffic-control system on the main line of 
the Fitchburg Division west of Greenfield, Mass., including change of points 
of control from Johnsonville Tower, N. Y., & North Adams, Mass., to control 
from Greeniield, granted. No. 28000, Sub 199, Boston & M. R. BS-Ap. 14500, 
aoe Be Ge We. a0 00g COO, ae 





46.7 Motor Carrier Regulations 


46.70 Generally 


46.70 In Motor Carrier Safety Regulations—Private Carriers, 23 
M. C. C. 1, it was found that requirements to promote safety of operation 
should be prescribed for private carriers, and requirements relating to safe 
operation of motor vehicles, contained in 49 C. F. R. 190-197, have thus been 
made applicable to private carriers of property by motor vehicle in 49 C. F. R. 
190.33. MOC-C-2205, Panhandle Eastern Pipe Line Co.—Investigation of 
Operations, .... M. C. C. ...., 5-6-60, Div. 1 
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49. Discrimination 
49.1 Equipment Supply 


49.10 Generally 


49.10 Proposed provisions would provide identical rates for all ship- 
pers tendering like shipments, thereby removing opportunity for discrimina- 
tion under present rules, which permit carriers to exercise some control over 
rates and charges by furnishing equipment of different capacities to shippers 
using their services. I & S M-18037, Overflow Provisions in Connection With 
Class Rates—Central Territory, .... I. C. C. ...., 5-38-60, Div. 3. 


49.2 Switching 
49.20 Generally 


49.20 Great Northern executed spur-track agreement with Pine Mills 
to build side track 2,500 feet long, which could also be used to dump logs 
in adjacent lake. Pine Mills paid half of labor cost and contributed ties. 
Agreement permitted Great Northern to use spur track when not detrimental 
to operation of mill, but track is not a public facility. Complainants were 
permitted to dump their logs into lake in 1956 and until Nov. 1957. In that 
month, Pine Mills requested Great Northern to discontinue dumping of com- 
plainants’ logs because it interfered with Pine Mills’ own dumping opera- 
tions. Consequently, complainants were compelled to switch their logs to 
their sawmill on Southern Pac. until May 1958, when they were again per- 
mitted to use Pine Mills’ spur track. They seek some $13,000 in reparation 
from Great Northern for switching charges. There is no contention by com- 
plainants that switching charges were unreasonable, and evidence does not 
support their claim that Great Northern arbitrarily prevented their use of 
side track, in violation of sec. 2 or sec. 3 of Act. No. 32489, Ellingson 
Lumber Co. v. Great Northern Ry. Co., .... I. C. C. ...., 4-29-60, Div. 3. 


49.6 Display of Advertising 
49.60 Generally 


49.60 Displaying of shippers’ advertising, though not prohibited, is 
nevertheless not transportation. MC-452, Sub 6, W. N. Rohrbaugh & J. E. 
Livelsberger Ext.—Ga., .... M. C. C. ...., 5-26-60, Commission. 


5. RATE STRUCTURE 


51. Ratemaking 
51.2 Agreements 
51.22 Independent Action 


51.22 Commission has looked with disfavor upon any language in sec. 
5a agreements that may be susceptible of misinterpretation. See 298 I. C. C. 
731. Thus, to avoid any question which might arise in this respect, agree- 
ment should be amended so as to provide specifically that there is accorded to 
each party free and unrestrained right to take independent action in publica- 
tion of rates, rules, and regulations, either before or after any determination 
arrived at through bureau procedure. Amendment also should include rea- 
sonable time limit within which such independent actions will be published. 
Sec. 5a App. No. 74, Western COarriers Tariff Bureau-——Agreement, 
I. C. C. ...., 5-9-60, Div. 2. 


51.7 Final Dispositions of Applications 
51.72 Disapproved 


51.72 Ratemaking Agreement under Sec. 5a of the Act Disapproved 
by Div. 2: 


Western Carriers Tariff Bureau, No. 74, .... 1. C. C. ...., 5-9-60. 
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53. Rate Adjustments 


53.3 Class Rates 
53.30 Generally 


53.30 Exceptions or commodity rates may compare favorably with 
rates on similar commodities between same points, but unless extraordinary 
circumstances justify their existence they are nevertheless unreasonable 
where and to extent that they exceed classification basis. No extraordinary 
circumstances are here revealed. 301 I. C. C. 335. No. 383122, American Rag 
Stock Co. v. Ala. G. S. R. Co., .... I. C. C. ...., 5-23-60, Div. 3. 


53.30 Presumption that classification basis represents highest reason- 
able level of rates that may be charged on any commodity has not been 
rebutted. No. 33142, Gates Rubber Co. v. Atchison, T. & 8S. F. Ry. Co., .. 

I. C. C. ...., 6-22-60, Div. 3. 


53.30 Classification generally imposes highest rate which a particular 
commodity should bear under normal conditions, and an exceptions or com- 
medity rate which is higher than corresponding class rate governed by classi- 
fication is abnormality requiring special justification. See 301 I. C. C. 275, 
276. No. 33078, Southwestern Petroleum Co. Inc. v. St. Louis Southwestern 
Ry. Co, .... LC. 6. ...., 6-36-60, Div. 3. 


53.4 Commodity Rates 
58.41 L.C.L. or L.T.L. 


53.41 L.T.L. rates below class-rate level require special justification. 
I & S M-13142, Brass Strip—Bridgeport, Conn. to Glen Cove & New Hyde 
Poem, Be Bay ones LO. G. . ccc, Graree, BX &. 

53.41 Proposed reduced reshipping rates, L.C.L., appear necessary if 
respondents are to meet existing competition. Thus, they constitute un- 
usual circumstances which warrant departures from class-rate basis. I & S 
7266, Freight, All Kinds—Kansas City to Kans., Mo. and Nebr., .... I. C. C. 
-...-, 6-20-60, Div. 2. 


53.7 Minimum Weights 


53.70 Generally 


53.70 Maintenance of volume rates by respondent is not unlawful 
where a bona fide freight-forwarder service is performed. No. 32547, Import 
Volume Forwarder Rates—Pac. Coast to East, .... I. C. C. ...., 5-19-60, 
Div. 3. 


53.72 Excess of Capacity 


53.72 Proposed rates on wine, on oils, including fish solubles and fish- 
oil residuum; and on molasses from Billings, Great Falls, Hardin, and Sidney 
to destinations in Mo., and from Missoula to Milwaukee and to destinations in 
Ill., and Mo., are unlawful in that they produce unreasonably low revenues 
or purport to establish minimum weights that cannot be loaded and trans- 
ported in one vehicle unit. I & S M-12202, Liquid Commodities, East- 
bound—International Transport, Inc., .... I. C. C. ...., 4-28-60, Com- 
mission. 


53.73 Multiple Vehicle Loads 


53.73 Question of priority of multiple-car rates has frequently been 
considered by Commission. Prior to 1939, approval of multiple-car rates 
had been declined principally because they discriminate against small ship- 
pers. 

There is nothing unlawful in establishment of railroad rates on a quan- 
tity larger than a carload, when moving as single shipment, where, designed 
to meet competition from other modes of transport whose unit of transporta- 
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tion is not limited to single carloads, provided just and reasonable relation in 
rates as between larger and smaller quantities of same traffic is maintained. 
235 I. C. C. 485, 502 and see pages 496-498. 


Here, proposed rate appears to be reasonably compensatory, and no 
lower than competitively necessary. 


Single-car rate has not moved any traffic, and there appears no prospect 
of any movement thereunder. Thus, no unjust discrimination or undue 
prejudice is indicated. No. 33004, Pig Iron—Ashland, Ky. to Kansas City, 
By oes COS , 6-23-60, Div. 2. 


53.8 Valuation Rates 
58.82 Released Rates 


53.82 Released ratings and penalty ratings on dry goods, finished or 
unfinished, except when made wholly of cotton, were considered in 53 
M. C. C. 157. Therein, div. 3 found released ratings and penalty ratings on 
such traffic moving between points in Middle Atlantic territory and between 
that territory and New Eng. territory, unjust and unreasonable, and their 
cancellation was required. It there appeared that claims on clothing and dry 
goods were not unreasonably disproportionate to respondents’ revenue de- 
rived from such freight. No attempt was made to show change in factual 
situation upon which that finding was based. Thus, a like conclusion is 
warranted on the instant record. No. 32387, Lynchburg Traffic Bureau v. 
Smith’s Transfer Corp. of Staunton, Va., .... I. C. C. , 6-10-60, Div. 2. 


54. Joint or Through Routes, Rates & Divisions 


54.1 Between What Carriers 
54.11. Railroads 


54.11 Through routes and joint rates, same as apply through other 
west-bank ports, should be established through proposed interchange at 
Sturgeon Bay, in interest of equal and nondiscriminatory treatment and of 
improving economic condition of area. No. 32446, City of Sturgeon Bay 
v. Ann Arbor R. Co., .... I. C. C. , 4-26-60, Div. 2. 


54.12 Rail & Motor Carrier 


54.12 Commission cannot compel coordinated service between inde- 
pendent carriers by rail and carriers by motor vehicle. Any such plan must 
be dependent upon voluntary cooperation and, if Railroad concludes that 
desired flexibility of rail-truck operations can best be accomplished through 
its affiliate, Commission is not constrained to require it to use service now 
Offered by Aberdeen. 10 M. C. C. 221, 235. MC-110888, Sub 16, Union 
Pac. Motor Freight Co. Ext.—Idaho Points, .... M. C. C. ...., 4-20-60, 
Div. 1. 


54.18 Rail & Water 


54.13 Application of higher rail rates on traffic received from or de- 
livered to barge lines, than those on traffic having prior or subsequent move- 
ment by rail, for substantially same service, is unlawful. 330 U. S. 570, 
351 U. S. 56, and 176 F. Supp. 411. 


Savannah & Atlanta’s publication of a switching charge from Port 
Wentworth on all export, import, coastwise, and intercoastal traffic delivered 
to wharves at Savannah, except on traffic delivered to Seatrain, clearly 
constitutes discrimination prohibited by sec. 3(4) of Act. No. 383257, 
Georgia Public Service Commission v. Bush Terminal R. Co., .... I. C. C. 

,» 4-19-60, Commission. 


54.2 Establishment 
54.22 Involuntary 


54.22 Section 3(4) of Act originally did not confer upon Commission 
authority to permit or to require construction of physical connection needed 
to effectuate interchange of traffic; but since Transportation Act, 1920, 
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Commission has had exclusive jurisdiction to require such connections be- 
tween carriers engaged in interstate commerce where it finds circumstances 
and conditions warrant such action. See 220 I. C. C. 475, 479. No. 32446, 
City of Sturgeon Bay v. Ann Arbor R. Co., .... 1. C.C. ...., 4-26-60, Div. 2. 


54.3 Carrier’s Right to Long Haul 
54.30 Generally 


54.30 Prohibition against shorthauling railroads without their con- 
sent, in sec. 15(4) of Act, specifically excepts a through route in which a 
water carrier participates. No. 33257, Georgia Public Service Commission 
v. Bush Terminal R. Co., .... I. C. C. ...., 4-19-60, Commission. 


54.4 Routes 
54.41 Restricted 


54.41 In 2991. C. C. 335, and 299 I. C. C. 593, reduced rates restricted 
so as not to apply over competitive route taking higher rates were found 
to have effect of closing higher-rated route. Similar situation is presented 
here, and question is whether such action violates conditions in the merger 
proceeding, 295 I. C. C. 457. 


Routes required to be maintained in 275 I. C. C. 455 were routes in 
effect between acquired carriers and their connections immediately prior to 
acquisition of control; conditions did not apply to the routes of controlling 
carriers and their connections. Since it was clearly Commission’s intention 
to impose same conditions in merger proceeding, merger conditions preclude, 
without prior Commission authorization, closing of any routes which were 
in effect before merger between NC&StL and its connections. L&N routes 
which “erry contends would be commercially closed do not fall in this 
vateeg < I & S 6849, Routing—Louisville & Nashville R. Co., .... I. C. C 

, 6-7-60, Div. 2. 


54.48 Circuitous 


54.43 It is no answer that disapproval of instant proposal may divert 
more of this traffic to longer, more circuitous routes. If in fact any of such 
routes are uneconomical at present rates, responsibility rests upon participat- 
ing carriers to give serious consideration to restricting rates so as to 
exclude their application over such routes. I & S 7050, Lumber—Free Time 
Allowance at Hold Points, .... I. C. C. ...., 6-6-60, Commission. 


54.7 Divisions 
54.70 Generally 


54.70 Under method of dividing revenue which prevails at west-bank 
car-ferry ports, rail service on traffic originated or delivered at Sturgeon Bay 
would be terminal in nature and subject to a switching charge, and not a 
division of linehaul rate. See 263 I. C. C. 287. No. 32446, City of Sturgeon 
Bay v. Ann Arbor R. Co., .... I. C. C. ...., 4-26-60, Div. 2. 


54.77 As Reasonable Rate 


54.77 Evidence relating to divisions cannot be used as sole measure 
of justness and reasonableness of joint rates. See 287 I. C. C. 129, 151. 
Revenue accruing to C. & E. I. out of joint rate could be more or less than 
cost of performing its portion of transportation service without impairing 
reasonableness of through rate. Such evidence is germane to issue under 
sec. 15a(2). However, failure of complainants to base their evidence in 
this respect on actual C. & E. I. divisions makes unnecessary further dis- 
cussion thereof. No. 32408, Chicago, B. & Q. R. Co. v. Chicago & E. I. R. Co., 
066 6 Be We Gy 400 0y Oe ae. 


54.78 Divisions Prescribed 


54.78 With respect to divisions of joint rates, same method should be 
used as now applies in connection with such rates through other west-bank 
ports. No. 32446, City of Sturgeon Bay v. Ann Arbor R. Co., .... I. C. C. 
ee, 4-26-60, Div. 2. 
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55. Competitive Ratemaking 


55.0 Generally 
55.02 Umbrella Rates 


55.02 When considering competitive rates, sec. 15a(3) of Act prohibits 
Commission from holding rates of carrier to particular level in order to 
protect traffic of any other mode of transportation, unless rates proposed 
are in contravention of National Transportation Policy. I & S 7160, 
Foodstuffs—Bet. Mich. & Pa. & from Pa. to N. J.-N. Y., .... I. C. C 
5-6-60, Commission. 


55.02 Respondents are not required to forego fully compensatory rates 
solely to protect competing carriers. 304 I. C. C. 473, 477. I & 8 7260, 
Iron or Steel Cans—New Orleans, La. to Ga., .... I. C. C. ...., 6-14-60, 
Div. 3. 


55.04 Market Equalization 


55.04 Where market competition is factor, carriers may provide rates 
from competing origins which ignore, to some extent, relative distances. 
I & S 7258, Building Materials—Waukegan to Omaha & Council Bluffs, 
cece ce Mee She oc0eg QEey Eee ie 


55.06 Disruption of Rate Structure 


55.06 In 66 M. C. C. 287, 293, div. 2 found that all-freight rates 
“which apply on shipments of a single high-grade commodity necessarily 
ignore sound classification and commodity-rate principles upon which exist- 
ing rate structures of motor and rail carriers are constructed. If not re- 
stricted, such rates could break down these rate structures to detriment of 
both carriers and public.” In this respect, instant schedules are deficient. 
I & S 7265, Freight, All Kinds—Kansas City, Mo.—Kans. to Nebr., ... 
I.C. C. ...., 5-9-60, Div. 3. 


55.07 Distribution Rates 


55.07 Proposed motor common-carrier distribution rates on freight, 
all kinds, at South Bend, Ind., found not shown to be just and reasonable. 
I & S M-12982, Distribution Rates—Freight, All Kinds, South Bend, Ind., 
ocas bs Ke Ge vote, ee, Ee. a 


55.1 Reduced Rates to Meet Competitive Rates 
55.11 Rail v. Motor Carrier 


55.11 Before fourth-section relief may be granted, applicants must 
show that proposed rates are reasonably compensatory and no lower than 
necessary to meet competition. 


While corn grown adjacent to Belt was attracted to rails, that grown 
adjacent to river remained with barges. Thus it is evident that proposed 
rates are not lower than necessary id apg wa competition. FSA 33955, 
Corn & Corn Products, Ill. to Off. Te pies Ee Se She ane cy SOE Oe S 


55.14 Motor Carrier vy. Rail or Forwarder 


55.14 Present tank-truck rates on this traffic are lower than rail rates; 
nevertheless, bulk of traffic is moving by rail because of availability of 
transit privileges. Some adjustment in rates appears necessary if respondent 
is to compete successfully for this traffic. I & S M-18148, Molasses— 
From Boston to Norwich, Conn. & St. Johnsbury, Vt. . C. 

4-25-60, Div. 3. 


“eee e9 


55.2 Destructive Competition 
55.20 Generally 


55.20 In view of destructive effect which assailed rates would have 
upon lake-cargo rate adjustment as a whole, considered rates constitute 
destructive competitive practice in contravention of National <)> ~~ 
Policy. No. 32408, Chicago, B. & Q. R. Co. v. Chicago & E. I. R. Co., .... 
1. ©. OG. scccy See, Bee. Be 
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55.21 Rail v. Water 


55.21 Barge carrier is not entitled under Act to have its rates pro- 
tected from competing mode of transportation, where, as in this instance, 
railroad‘s efforts to secure traffic do not amount to destructive competitive 
ener = gag i Corn & Corn Products, Ill. to Off. Ter., .... I. C. C. 

Vv 


55.21 Failure to provide rates lower than local rates from St. Marys 
to Savannah and from Edgewater to these destinations when through rail 
rates were reduced by 30 percent, unlawfully discriminates against rail- 
water-rail routes and is contrary to provision against unfair or destructive 
competitive practices in National Transportation Policy. Considering exten- 
sive port-to-port water haul, rates lower than local rates on rail traffic termi- 
nating at ports are warranted. No. 38257, Georgia Public Service Commis- 
sion v. Bush Terminal R. Co., .... I. C. C. , 4-19-60, Commission. 


55.21 In absence of evidence showing operations and costs of barge 
lines, Commission cannot determine that proposed rate is so low as to 
threaten extinction of competition by water carriers. FSA 34987, Newsprint 
Paper—Calhoun, Tenn. to Baton Rouge, La., .... I. C. C. » 4-20-60, 
Div. 2. 


55.21 Shipper’s evidence indicates an overall increase in barge tonnage 
from Ashland despite availability of proposed rail rate. In these circum- 
stances, and in absence of any evidence showing which is low-cost mode of 
transportation for this traffic, record would not support finding that proposed 
rate constitutes destructive competitive practice. No. 33004, Pig Iron— 
Ashland, Ky. to Kansas City, Mo., .... I. C. C. , 6-23-60, Div. 2. 


55.22 Rail v. Water-Truck 


55.22 In absence of evidence showing operating costs of barge lines, 
there is no indication on this record that proposed rate would be unfair and 
destructive competitive practice. Sy aw $4588, Carbon Blocks from La. & 
Texas to Institute, W. Va., .... I. C. C. , 5-26-60, Div. 2. 


35.24 Motor Carrier 


55.24 There is no indication that rail carriers are handling 30,000- 
pound shipments, and in view of reduced minimum now maintained by other 
motor carriers, it does not appear that proposed reduction would constitute 
destructive competitive practice. I & S M-12663, Alcoholic Liquors— 
Detroit, Mich. to Chicago, Ill., .... I. C. C. , 5-19-60, Div. 3. 


55.5 Minimum Weights 
55.50 Generally 


55.50 Minimum weights which closely parallel capacity of carrier 
equipment used are generally desirable, and usually are fair to shippers 
and carriers alike. Because of character of equipment in service, Commis- 
sion has frequently approved lower minimum weights for motor than for 
rail carriers. I & S M-12663, Alcoholic Liquors—Detroit, Mich. to Chicago, 
re A ae 5-19- 60, Div. 3. 


55.51 Incentive 


55.51 Overflow portions of freight moving on class and commodity 
truckload rates are subject to provisions similar to those proposed, and no 
logical reason is perceived why freight moving under incentive class rates 
should be treated differently. 


Proposed motor common-carrier tariff provisions resulting in reductions 
in rates and charges applying on overflow portion of freight moving on 
incentive truckload class rates between points in central territory, found 
just and reasonable. I & S M-13037, Overflow Provisions in Connection 
With Class Rates—Central Ter., .... I. C. C. ...., 5-3-60, Div. 3. 
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55.6 Rate Differentials 
55.62 Rail over Water 


55.62 Neither cost evidence nor any other facts of record point to any 
inherent advantages in transportation via Seatrain. Conclusion to be drawn 
therefrom is that prescription of joint rail-water-rail rates differentially 
lower than all-rail rates is not justified. Compare 340 U.S. 216. No. 38257, 
Georgia Public Service Commission v. Bush Terminal R. Co., .... I. C. C. 

., 4-19-60, Commission. 


55.62 If costs are lower over Seatrain’s route than over all-rail route, 
Seatrain should have no difficulty in maintaining proper differential under 
all-rail rate, assuming, of course, that differential is necessary to enable it 
to compete for this traffic. See 308 I. C. C. 167, 185-186. I & S 7260, 
Iron or Steel Cans—New Orleans, La. to Ga., .... I. C. C. , 6-14-60, 
Div. 3. 


55.62 It does not appear that longer time in transit by barge is much 
of a disability. In some barge movements there has been less damage than 
by rail. Storage facilities at destination are ample, and are being enlarged. 
Twice-a-year renewal of supply of newsprint paper would appear to remove 
any disadvantage caused by irregular barge service. FSA 34987, Newsprint 
Paper—Calhoun, Tenn. to Baton Rouge, La., .... I. C. C. ...., 4-20-60, 
Div. 2. 


55.62 Considering disadvantages of slow water service, water carriers 
must have rates lower than for superior rail service if they are to compete 
for this traffic. I & S 7182, Old Bags—East to Texas & La., .... I. C. C. 
; , 6-13-60, Div. 3. 


55.7 Private Carrier Competition 


55.70 Generally 


55.70 Proposed rates would yield greater minimum revenue than 
present rates, and would attract to respondent, as well as rail carriers, 
substantial volume of desirable traffic which is now moving in private car- 
riage. Suspended schedules found just and reasonable. I & S M-13156, 
Bakery Goods—Sioux City, Iowa to Eastern Destinations, .... 

6-15-60, Div. 2. 


55.70 Little, if any, of this traffic is susceptible to rail movement, 
and rates appear necessary to forestall private competition. I & S M-12457, 
Canned or Preserved Foodstuffs—Colo. to Texas, .... I. C. C. , 5-18-60, 
Div. 2. 


55.70 While estimated costs of private carriage cannot be confirmed, 
there has been decline in rail traffic, and apprehension that shipper will 
resort to other means of obtaining commodity appears to have some foun- 
dation. I & S 7182, Old Bags—East to Texas & La., .... IC. C. ...., 
§-13-60, Div. 3. 


55.70 Respondents should be permitted to meet competition for bulk 
traffic now moving in private carriage by use of reasonable return-load rules, 
provided total charges for round trip are reasonably compensatory. I &S 
M-10680, Return Load Rule—Emery Transp. Co., .... I. C. C. , 6-10-60, 
Div. 2. 


55.8 Compensativeness 
55.80 Generally 
55.80 Compensatory nature of reduced rates is essential element to be 
considered in determining justness and reasonableness thereof. I & S 


M-13153, Powdered Iron—Bet. Middle Atlantic Ter. Points, .... I. C. C. 
, 5-25-60, Div. 3. 





1224 I. C. C. PRACTITIONERS’ JOURNAL 





55.81 Burden of Showing 


55.81 Burden of showing that proposed rates are compensatory rests 
upon respondent. That burden has not been sustained. I & S M-13148, Pipe 
& Related Articles—Red Wing, Minn. to S. Dak., .... I. C. C. , 6-9-60, 
Div. 2. 


55.81 In proceeding of this nature, burden is upon respondents to 
show that proposed rate is just and reasonable. A minimum requirement 
in this respect is positive showing that proposed rate would be reasonably 
compensatory. Such showing has not here been made. I & S M-13238, 
Pulpboard—Philadelphia, Pa. to Greensboro, N. Car., .... I. C. C. 
6-27-60, Div. 3. 


55.81 In proceedings of this nature, burden is upon respondent to 
prove that proposed rates are just and reasonable. In absence of clear 
showing of compensativeness of proposed rates, they may not receive ap- 
oy I & 8S M-13251, Tobacco—East Hartford, Conn. to Mass., 

, 6-20-60, Div. 3. 


55.82 Rail Rates 


55.82 From public statement prepared by Commission’s Cost Finding 
Section concerning rail costs in western district as of January 1, 1958 (based 
on 1956 operations with adjustments to reflect wage and price levels as of 
January 1, 1958), it appears that average out-of-pocket cost for moving 
20,000-pound shipments on flat cars from Omaha and Sioux City to Chicago 
would approximate 87-cent rate sought. Such rate would be no lower than 
compared rates, and earnings thereunder are comparable to those from other 
rates on bakery goods. Rate of 87 cents would be compensatory, and would 
not constitute a destructive competitive practice. No. 32958, Bakery Goods 
—Omaha & Sioux City to Chicago, .... I. C. C. , 5-18-60, Div. 3. 

55.82 Burden is upon proponents to show that rates proposed are just 
and reasonable. An important element to be considered is whether such 
rates would be reasonably compensatory. Comparison with rates from Chi- 
cago is inadequate for this purpose, especially in absence of showing that 
such rates are moving traffic. Costs instanced are average costs of move- 
ments of large number of commodities over wide territory with diverse 
operating conditions, and are not necessarily indicative of cost of trans- 
porting particular group of commodities from and to particular points. 
Thus, evidence presented is inadequate to support finding that proposed rates 
would be compensatory for service to be performed thereunder. I & S 7253, 
Building Materials—Waukegan to Omaha & Council Bluffs, .... I. C. C. 

, 5-18-60, Div. 2. 

55.82 Rate and revenue comparisons and cost-saving evidence sub- 
mitted by New York Central and its supporters establish compensativeness 
of proposed rates. FSA 33955, Corn & Corn Products, Ill. to Off. Ter., 
eee ee , 6-8-60, Div. 2. 

55.82 Cost data were not disputed. Minimum yields under proposed 
rates are in excess of average rail revenue on canned goods during 1957 
within official territory for comparable distances. I & S 7160, Foodstuffs— 
Bet. Mich. & Pa. & from Pa. to N. J.-N. Y., .... I. C. C. ...., 5-6-60, 
Commission. 


55.82 Considering the rate comparisons submitted, together with cost 
data of record, proposed rates would be reasonably compensatory. I & 8 
7266, Freight, All Kinds—Kansas City to Kans., Mo. & Nebr., .... I. C. C. 
‘ , 6-20-60, Div. 2. 

55.82 Most of compared rates were approved more than 18 years ago. 
While earnings produced by such rates were regarded as compensatory at 
time they were approved, it does not necessarily follow that such rates, as 
increased by subsequently-authorized general increases, should be regarded 
as compensatory today. In general-increase proceedings, Commission was 
concerned with overall revenue needs of carriers and effect of general in- 
creases upon movement of particular commodities, and not with reasonable- 
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ness of specific rates as augmented by such increases. Respondents do not 
represent that the approved rates, as increased, are in effect today, nor that 
any traffic is moving thereunder. In circumstances, comparisons made are 
of little probative value in determining compensativeness of proposed rates. 
I & S 7260, Iron or Steel Cans—New Orleans, La. to Ga.  ¢. 

6-14-60, Div. 3. 


55.83 Motor Carrier Rates 


55.83 Cost is only one element of ratemaking which must be consid- 
ered in passing upon justness and reasonableness of rates. Group basis has 
proven satisfactory to shippers. As a whole, rates appear to be reasonably 
compensatory, and they are shown to be properly related to other rates on 
canned goods in same general area. I & S M-12457, Canned or Preserved 
Foodstuffs—Colo. to Texas, .... I. C. C. , 5-18-60, Div. 2. 

55.83 Proposed rate will increase respondent’s minimum revenue per 
truckload by 70 percent. Rate is compensatory. I & S M-12996, Cherries 
from Salem & Woodburn, Oregon to Portland, Oregon, .... I. C. C. ...., 
4-21-60, Div. 2. 


55.83 In absence of information as to average weight of freight to be 
handled in individual truck movements, comparison between truck-mile costs 
and revenue from single, near-capacity load is of little value. Record is 
inadequate to support finding that proposed rates would be compensatory. 
I & S M-13096, Clothing—Winston Salem to N. Y., N. J. & Pa., ....1.C.C 

, 5-10-60, Div. 2. 


55. 83 Considering cost data of record, together with rate comparisons 
submitted, proposed rate would be compensatory. I & S M-13146, Cocoanut 
Husk Yarn—New York Harbor, N. Y. to Lockport, N. Y., .... 1. C.C. ...., 
5-23-60, Div. 3. 


55.83 Cost of performing service covered by proposed rates is im- 
portant element in determining their reasonableness. 


Reference to apparently-depressed rates of single competitor, which is 
not shown to operate from any interstate point served by respondent except 
Louisville, is insufficient to support finding that rates would be compensatory. 
I & S M-12982, Distribution Rates—Freight, All Kinds, South Bend, Ind., 

ee = , 5-13-60, Div. 3. 


55.83 Evidence indicates that proposed rates would reflect revenues 
ranging from 7 to 27 percent abeve out-of-pocket costs. Thus, rates appear 
to be reasonably compensatory for Central and Ryder, however, record is 
devoid of evidence from which compensativeness of proposed rates for other 
respondents could be determined. Proposals approved for Central and 
Ryder. I & S M-13139, Malt Liquors—Tampa to Atlanta & Mobile, .... 
I. C. C. , 6-7-60, Div. 2. 


55.83 Commission is satisfied from system average expense and 
average earnings on milk, a comparable commodity, that proposed rates 
would be compensatory. I & S M-13148, Molasses—From Boston to 
Norwich, Conn. & St. Johnsbury, Vt., .... I. C. C. , 4-25-60, Div. 3. 


55.83 Record is devoid of any cost data, and respondent failed to 
submit any rate comparisons to show that proposed rates are on same 
general level as rates on same or similar traffic in same area. I & S M-13148, 
Pipe & Related Articles—Red Wing, Minn. to S. Dak., .... I. C. C. ...., 
6-9-60, Div. 2. 


55.83 Proposed rate and minimum yield therefrom compare favorably 
with rates, and revenues derived thereunder, maintained by respondent on 
same commodity from and to points in same general territory. This evi- 
dence is persuasive that proposed rate would be reasonably ene. 
I & S M-13161, Printing Paper—Holyoke, Mass. to Clayton, N 
1 ©. ©. , 6-20-60, Div. 3. 

55.83 Proposed rates yield minimum truck-mile revenues which com- 
pare favorably with minimum revenues derived from rates published by 
Bureau on same commodities for application principally from Champaign 


eeeee . eens 
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to points in same general territory. Cost data and rate comparisons of 

record show that proposed rates are compensatory. I & S M-12487, Shorten- 

ings from Champaign, Ill. to Mich., .... I. C. C. » 5-5-60, Div. 2. 
55.83 Proposed rates can be expected to result in lower unit costs than 


under prior rates. I & S M-12094, Toilet Preps.—Springfield, Mass. to 
Middle Atlantic Ter., .... I. C. C. , 5-27-60, Div. 2. 


56. Demurrage & Storage 


56.0 Generally 
56.01 Nature & Purpose 


56.01 Demurrage rules and charges are designed chiefly to discourage 
detention of cars by shippers. Although reflecting equipment costs to some 
extent, primarily they are in nature of penalties to compel early release of 
freight cars. See 300 I. C. C. 577. I & S 7050, Lumber—Free Time Allow- 
ance at Hold Points, .... I. C. C. , 6-6-60, Commission. 

56.05 Service Orders 


56.05 In times of car shortage exercise of Commission authority to 
prevent car delays through emergency service orders suspending 15-day 
free-time period is not proper substitute for just and reasonable demurrage 
rules and charges for general application. 300 I. C. C. 577. I & S 7050, 
Lumber—Free Time Allowance at Hold Points, .... I. C. C. , 6-6-60, 
Commission. 


56.2 Detention of Equipment 
56.26 Period for Reconsignment 


56.26 Under proposed schedules, in-transit dealers would obtain maxi- 
mum of 15 days’ free warehousing from railroads, a service not accorded 
any other traffic by respondents. There can be no objection to holding these 
cars at reconsignment points for additional length of time, provided re- 
spondents are adequately compensated for additional service. 


Upon reconsideration, proposed schedules providing 15 days of holding 
time free of demurrage charges for cars of lumber in transit stopped at cer- 
tain points in western trunkline territory, and one free diversion, found not 
shown to be just and reasonable. Prior findings, 308 I. C. C. 247, affirmed. 
I & S 7050, Lumber—Free Time Allowance at Hold Points, .... I. C. C. 

, 6-6-60, Commission. 


57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 


57.15 Under respondent’s tariff there is a holding out to arrange for 
transportation of any and all shipments as freight forwarder. Plainly, 
straight volume shipments would not require any assembling or distribution, 
and thus would not be freight-forwarder service, as defined in sec. 
402(a)(5) of Act. Respondent’s tariff should be amended so as to provide 
that its volume rates will not apply in instances where they are as low as 
underlying carrier’s rates on single shipments offered to it in quantities same 
as or greater than underlying carrier’s minimum weights. No. 32547, Import 
Volume Forwarder Rates—Pac. Coast to East, .... I. C. C. , 5-19-60, 
Div. 3. 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 Return-load rules should provide that either consignor or con- 
signee of outbound shipment shall be responsible for charges for both out- 
bound and return movements. Bill of lading issued for outbound load should 
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identify location and consignor, as well as consignee, of return load. There 
is no objection to empty linehaul mileage between destination of outbound 
shipment and origin of return load, provided compensatory and not merely 
nominal charge is made for such mileage. 


Phrase “at or near the destination’ of outbound shipment, embodied 
in several of return-load rules, is indefinite and subject to various interpreta- 
tions, and should be eliminated. However, there should be limit to excess 
mileage that will be permitted under such rules. Reasonable rule should 
provide that it will not apply when excess mileage for return haul exceeds 
50 percent of mileage for outbound shipment. If respondents’ rules are re- 
vised as indicated, there is nothing unlawful in permitting return shipment 
to be consigned to person other than consignor of outbound movement, 
provided both persons are located at same point or in same commercial zone. 
I & S M-10680, Return Load Rule—Emery Transp. Co., .... I. C. C. ...., 
6-10-60, Div. 2. 


57.3 Interpretation 
57.30 Generally 


57.30 According to ordinary rules of tariff construction, matter fol- 
lowing a descriptive term is subordinate to and must be read in connection 
with its context, and particularly that which it follows. Taken in its proper 
context, term ‘5 or more articles’’ can only mean five or more articles con- 
tained in List 3. No. 32387, Lynchburg Traffic Bureau v. Smith’s Transfer 
Corp. of Staunton, Va., .... I. C. C. , 6-10-60, Div. 2. 

57.30 In interpreting a tariff terms ‘ena must be taken in sense in 
which they are generally understood and accepted commercially, and neither 
carriers nor shippers can be permitted to urge a strained or unnatural con- 
struction for their own purposes. No. 32935, Texas Gas Transmission Corp. 
v. Alton & Southern R., .... I. C. C. , 4-20-60, Div. 3. 


57.34 Resolution of Ambiguities 


57.34 Although doubts as to meaning of ambiguous words and expres- 
sions in tariffs should be resolved in favor of shipper, doubt must be reason- 
able one. No. 32935, Texas Gas Transmission Corp. v. Alton & Southern R., 
ree , 4-20-60, Div. 3. 


57.39 Particular Provisions 


57.39 A reasonable interpretation of instant tariff item does not re- 
quire that shipments of engines, not mounted, necessarily had to include 
engine trucks for application of class-40 exceptions rating. Language of this 
tariff provision did not import such construction. Second part of exceptions 
description definitely pertained to engines ‘‘not mounted on trucks.’”’ Paren- 
thetical phrase, ‘“‘including engine truck shipped with its engine unmounted,” 
is definitive of immediately preceding term ‘‘trucks’’ to which it is grammati- 
cally related. To conclude that parenthetical phrase when referring, as here, 
to a component part of general term “trucks,” is to be interpreted as neces- 
sarily including both engines and trucks, would be placing forced construc- 
tion upon words. No. 32935, Texas Gas Transmission Corp. v. Alton & South- 
Gy ssc SG , 4-20-60, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.1 Voluntary Reductions or Proposals 
60.13 Publication of Commodity Rate 


60.13 It is well settled that the subsequent establishment of lower 
rate creates no presumption of former unreasonableness. However, that fact 
along with other evidence of record is entitled to consideration. No. 33086, 
Mead Board Sales, Inc. v. New York, C. & St. L. R. Co., .... I. C. C. ...., 
6-9-60, Div. 2. 
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60.3 Conformity with Fourth-Section Principles 
60.30 Generally 


60.30 In view of conclusions herein, based on criteria in Transcon- 
tinental Cases of 1922, supra, it is not necessary to further consider if pro- 
visions of sec. 15a(3) of Act should be construed to liberalize standards 
under which applicants may be granted long-and-short-haul relief from sec. 
4 of Act in a water competitive situation. FSA 34987, Newsprint Paper— 
Calhoun, Tenn. to Baton Rouge, La., .... I. C. C. , 4-20-60, Div. 2. 


60.31 Terminal v. Intermediate Rate—Rail 


60.31 There is no evidence showing that C. & E. I. participates with 
Gartland in joint rate condition on movement beyond dock which is lower 
than rate of like character at intermediate point served by C. & E. I. or by 
Gartland. Thus, two rates do not apply over same routes, and there is no 
sec. 4 violation. Contention that $3.67 rate to Edgewater, which includes 
joint rate of $3.05, is lower than C. & E. I. local rate of $3.73 to Chicago 
also has no merit since two rates are of different types. No. 32408, Chicago, 
B. & Q. R. Co. v. Chicago & E. I. R. Co., .... I. C. C. , 5-11-60, Div. 2. 

60.31 Under facts of record and in view of actual water competitive 
situation at more distant points which does not exist at intermediate points, 
applicants have presented a special case within meaning of sec. 4 of Act. 
FSA 34987, Newsprint Paper—Calhoun, Tenn. to Baton Rouge, La., .. 

, 4-20-60, Div. 2. 


60.32 Terminal v. Intermediate Rate—Motor 


60.32 It appears that Lynchburg rate from White Plains is higher than 
rates from same origin to more distant points of Gretna and Danville over 
same route in same direction. Repeatedly, Commission has found that such 
rate adjustments are prima facie unjust and unreasonable. Only justification 
offered here for such disparities is fact that Southern Motor Carriers Rate 
Conference uses Docket 28300 grouping, whereas Middie Atlantic Conference 
uses grouping previously prescribed for official territory in Docket 15879. 
This affords no justification for any such border disparities which may still 
exist. No. 32387, Lynchburg Traffic Bureau v. Smith’s Transfer Corp. of 
Staunton, Va., .... I. C. C. , 6-10-60, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 New York assembling rates were established to meet competition 
of nonconference carrier. Competition has not been shown to require estab- 
lishment of proposed rates. Comparison is made also with rates maintained 
under contractual agreements between Universal Carloading & Distbg. Co., 
and certain motor carriers, pursuant to sec. 409 of Act, for transportation 
from Philadelphia to some of origins considered herein. Compensation ac- 
cepted by motor carriers under such freight-forwarder contractual agree- 
ments is not subject to controls and standards applicable to rates and charges 
paid by shippers. Respondent also refers to divisions of through rates re- 
ceived by motor carriers for transporting traffic under contract with Pan 
Atlantic Steamship Corp. There is no indication on this record that such 
divisions are appropriate standard by which to measure reasonableness of 
proposed rates. I & S M-13128, Assembly Rates—Del., N. J. & Pa. to Phila- 
delphia, .... I. C. C. , 6-2-60, Div. 3. 

62.01 Compared rates maintained under State authority have not been 
increased as authorized for interstate application, and they are not proper 
standard for determining reasonable maximum rates for interstate or foreign 
commerce. While applicable rates display no relationship to distance, intra- 
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state rates sought, especially beyond 75 miles, also lack consistency. 
32391, Commodity Credit Corp. v. Texas & Pac. Ry. Co., .... I. C. C 
6-15-60, Commission. 


62.01 For about 25 years, rates on coke generally have been based on 
3985 scale in central Illinois, and southern territories. No special circum- 
stances are shown which would warrant higher basis from Hellier, Ky., to 
Morganton, N. Car. No. 838218, Great Lakes Carbon Corp. v. Carolina, Clinch- 
field & Ohio Ry., .... 1. C. C. ...., 6-10-60, Div. 3. 


62.01 In absence of dependable cost data, justness and reasonableness 
of a rate may be established by a comparison thereof with other rates on 
same or similar commodities from and to points in same general territory. 
See 53 M. C. C. 796, 799. I & S M-13161, Printing Paper—Holyoke, Mass. 
to Clayton, N. Y., .... I.-C. C. ...., 6-20-60, Div. 3. 


62.03 Similar Transportation Characteristics 


62.03 A comparison of rates without some indication that there is sub- 
stantial similarity in transportation services rendered and related conditions 
is of little aid in determining reasonableness of assailed rates. It might be 
that compared rates are too low, rather than that assailed rates are too high. 
No. 32489, Ellingson Lumber Co. v. Great Northern Ry. Co., .... I. C. C. 
eee, 4-29-60, Div. 3. 


62.03 Assailed rate was higher than rates on prescribed basis on same 
commodity contemporaneously in effect from same origin to other points in 
same destination territory, and there is no indication that transportation con- 
ditions under compared rates were materially different from those under 
rate assailed. Assailed rate found unjust and unreasonable. No. 33086, 
Mead Board Sales, Inc. v. New York, C. & St. L. R. Co., .... I.-C. C. ...., 
6-9-60, Div. 2. 


62.05 Reasonableness of Compared Rates 


62.05 It may not be assumed that class rates on another commodity, 
applied under analogy rule, reflect reasonable minimum rates that may be 
applied on this commodity. I & S M-13047, Tobacco—Bet. Points in N. Y., 
N. J., Ky., N. Car. & Va., .... 1.0. C. ...., 5-4-60, Div. 3. 


62.07 Rate via Competing Route 


62.07 In relation to joint-line rate from and to same points, proposed 
rate reflects economies generally inherent in single-line operation over 
shorter route. I & S M-13161, Printing Paper—Holyoke, Mass. to Clayton, 
Re Be cscs EGS. 2.0309 FOS, Date 


63. Value of Service 
63.0 Generally 


63.04 Traffic Movement 


63.04 Record indicates that this recently-developed commodity has 
had only a limited movement, and that proposed rates are needed to assist 
in securing additional markets. I & S M-13047, Tobacco—Bet. Points in 
N. Y., N. J... Ky., N. Car. & Va., .... 1.0. C. ...., 5-4-60, Div. 3. 


64. Compensativeness 


64.0 Generally 
64.01 Importance as a Standard 


64.01 Rail Form A apportionment of constant costs gives no considera- 
tion to value of service, value of ccmmodity, or other factors to be considered 
in establishment of a rate. However, out-of-pocket costs afford guide as to 
whether or not rates will meet costs that vary with volume of traffic. No. 
32408, Chicago, B. & Q. R. Co. v. Chicago & E. I. R. Co., .... I. C. C 
5-11-60, Div. 2. 
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64.08 Reasonable Compensation 


64.03 In determination as to whether proposed rate is reasonably 
compensatory, important consideration is whether or not all-rail rate is 
lower than necessary to meet competition. FSA 34533, Carbon Blacks from 
La. & Texas to Institute, W. Va., .... I. C. C. ...., 5-26-60, Div. 2. 


64.03 In number of proceedings Commission found that bus fares 
which were expected to produce an operating ratio of about 93 percent were 
just and reasonable. However, since decisions in 284 I. C. C. 589; 258 U.S. 
388; and 262 U. S. 625, in considering need of motor carriers for increase in 
revenues, Commission looked beyond usual operating ratio and made some 
allowance to cover payment of Federal income taxes, which are not included 
in computation of regular operating ratios. I & S M-13048, Increased Fare 
Bet. Detroit, Mich. & Windsor, Ont. Can., .... I. C. C. ...., 5-18-60, Div. 2. 


64.08 Disposition of Particular Proceeding 


64.08 Evidence is not persuasive that respondents incur, in handling of 
shipments moving under order bills, substantial additional expenses that are 
necessarily peculiar to handling of such shipments. Moreover, if such ex- 
penses are incurred, burden is upon respondents to establish that additional 
charge proposed does not exceed substantially such additional expense. This 
they have not done. In these circumstances, proposed charge may not be 
approved. Compare 61 M. C. C. 645. I & S 6929, Terminal Charges on Order 
Bill of Lading Shipments, .... 1. C. C. ...., 6-16-60, Commission. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Study is seriously deficient in that all expenses, including those 
for loading and unloading, were placed on mileage basis whereas terminal 
costs bear little relation to mileage factor. I & S M-12457, Canned or Pre- 
served Foodstuffs—Colo. to Texas, .... I. C. C. ...., 5-18-60, Div. 2. 


64.10 Consistent with apparent intent of Congress, and in order to 
effectuate that intent, use by respondent of normal method of computing 
income taxes in determining net income after taxes, for purpose of ascertain- 
ing a rate of return, is appropriate. Contrary conclusion would permit users 
of bus service to obtain, through lower fares, return on respondent’s invest- 
ment which ordinarily should accrue to owners of property. Conclusion 
merely recognizes grant by Congress of certain temporary tax savings; it will 
not allow respondent more than fair rate of return from its passenger opera- 
tions over long period. Federal Power Commission Docket No. 6-4769, 
Opinion 326. I & S M-13048, Increased Fare Bet. Detroit, Mich. & Windsor, 
Gnt., Cam, .... LC. ©. .<cce Saas, Er. 8. 


64.10 Study gave no specific consideration to costs incurred in han- 
dling of L.T.L. shipments. Of 96 shipments handled in January 1958, 44 
were L.T.L. originating at Chicago, pickup and delivery thereof having been 
made by linehaul trucks. Such expenses were included in study as linehaul 
costs. To that extent respondent’s linehaul expenses are overstated. No. 
$2427, Iron & Steel Articles—Chicago & Joliet to Iowa, .... 

6-6-60, Div. 2. 


64.10 Terminal costs shown by proponent appear to be overstated be- 
cause they include allocation of expense for origin and destination platform 
handling, which is not usually associated with truckload movements such as 
those here concerned. I & S M-12437, Shortenings from Champaign, Ill. to 
ek, «2... ES. GC. i. 2 05 BS, Ey. Sz 


64.11 Average Costs 
64.11 Use of costs developed by studies of actual traffic movement are 


preferable to system average costs. No. 32408, Chicago, B. & Q. R. Co. v. 
Chicago & E. I. R. Co., .... I. C. C. ...., 5-11-60, Div. 2. 
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64.11 Extent to which particular rates exceed cost, especially cost 
based on territorial averages, is no indication that rates are unlawfully high. 
Similarly, comparisons of earnings on particular traffic with individual car- 
rier’s earnings on all carload traffic are entitled to but little weight. No. 
32391, Commodity Credit Corp. v. Texas & Pac. Ry. Co., .... I. C. C. ...., 
6-15-60, Commission. 


64.11 Although system average costs are not best criteria in arriving 
at cost of a particular movement, they merit consideration where, as here, 
earrier hauls only molasses and milk in tank-truck quantities. 66 M. C. C. 
365, 369. I & S M-13148, Molasses—From Boston to Norwich, Conn. & St. 
Johnsbury, Vt., .... I. C. C. ...., 4-25-60, Div. 3. 


64.11 Average car-mile expenses for applicants are well below south- 
ern territory average, but such average operating expenses are not most 
desirable proof of compensativeness of a rate on particular traffic. FSA 
34987, Newsprint Paper—Calhoun, Tenn. to Baton Rouge, La., .... I. C. C. 
.+-+, 4-20-60, Div. 2. 


64.11 System-average costs are of limited value in determining com- 
pensatory nature of particular movements. However, such costs are entitled 
to consideration and where, as here, they are substantially in excess of pro- 
posed rates, in absence of countervailing evidence, along with rate compari- 
sons of record, they constitute prima facie showing that proposed rates 
would not be compensatory. I & S M-13080, Paper—Philadelphia to New 
York City & N. J. Points, ....I.C.C. ...., 4-25-60, Div. 3. 

64.11 Average costs reflecting costs of movement of large number of 
commodities over wide area with diverse operating conditions, are of little 
value in determining justness and reasonableness of a particular rate on a 
specific commodity, especially where, as here, proponent thereof specializes 
in transportation of that and like commodities. I & S M-13161, Printing 
Paper—Holyoke, Mass. to Clayton, N. Y., .... I. C. C. ...., 6-20-60, Div. 3. 

64.11 Although record is inadequate to permit determination of precise 
cost of performing operations, there is no reason to believe that use of pur- 
chased transportation for about one-third of its operations has any signifi- 
cant effect upon respondent’s system-average cost. While system-average 
expenses are of little value in determining lawfulnss of rates for particular 
movements, they are, however, entitled to some consideration; and where, 
as here, 95 percent of respondent’s business is transportation of substantially 
same product, in same manner, as that on which proposed rates would apply, 
system-average cost may be accepted as fairly indicating cost of handling 
traffic. Evidence is persuasive that proposed rates would be compensatory. 
I & S M-138047, Tobacco—Bet. Points in N. Y., N. J., Ky., N. Car. & Va., 

. 1.6C0.C. ...., 5-4-60, Div. 3. 


64.12 Out-of-pocket Costs 


64.12 Respondent’s costs are fully-distributed costs, while restated 
costs are out-of-pocket. Variable expense of general freight carriers is about 
90 percent, but that of specialized carriers generally reflects higher ratio, and 
in absence of a study which might indicate otherwise it has been assumed 
in restatement that variable portion of respondent’s expense is 95 percent. 
I & S M-12457, Canned or Preserved Foodstuffs—Colo. to Texas, .... I. C. C. 
...., 5-18-60, Div. 2. 


64.15 Roundtrip Costs 


64.15 Empty mileage is no more chargeable to cutbound load than it 
is to inbound load. I & S M-12457, Canned or Preserved Foodstuffs—Colo. 
to Texas, ....1.C.C. ...., 5-18-60, Div. 2. 


64.15 Running portion of vessel costs should have given recognition 
to joint nature of round-trip movement of vessels, eastbound with ore or 
grain and westbound with coal or empty. Costs associated with empty 
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movement should be absorbed by ton-miles of loaded movements in both 
directions. No. 32408, Chicago, B. & Q. R. Co. v. Chicago & E. I. R. Co., 
évoe Bs le ee , 5-11-60, Div. 2. 


64.15 Proponent’s average load of 15,274 pounds is appropriate for 
average haul of 245 miles, but average of distances here concerned is 316, 
with no haul for shorter distance than 244 miles. Statement No. 3-57 shows 
average loads of 21,548 and 22,810 pounds for distances between 200 and 
299 miles and 300 and 399 miles, respectively. Commission recomputed 
costs for single and joint-line hauls, using these weights as average load 
factor. I & S M-12437, Shortenings from Champaign, Ill. to Mich., 

, 5-5-60, Div. 2. 


64.16 Overhead Costs 


64.16 General overhead costs were allocated on a per-ton basis. Ad- 
ministrative expenses do not follow normal-work units, such as tons carried. 
Such costs should be absorbed by allocating them percentage-wise to other 
expenses capable of assignment to certain services. I & S M-12457, Canned 
or Preserved Foodstuffs—Colo. to Texas, .... I. C. C. , 5-18-60, Div. 2. 


64.3 Weight of Vehicle Load Shipments 
64.30 Generally 


64.30 It is evident that rattan furniture has greater light-loading char- 
acteristics than furniture generally. Accordingly, these shipments sometimes 
require more than one car, which results in unprofitable operation for re- 


spondents. Higher import rates approved. I & 8 7201, Furniture from Pac. 
Ports to East, .... I. C. C. , 6-20-60, Div. 3. 


66. Class Rates 


66.4 Rough Forest Products 


66.45 Pulpwood 


66.45 Rate on pulpwood, in carloads, from St. Marys, Ohio, to Coosa 
Pines, Ala., found to have been unjust and unreasonable. Reparation 
awarded on certain shipments. No. 33086, Mead Board Sales, Inc. v. New 
York, C. & &. L. BR. Co., .... LC. G. , 6-9-60, Div. 2. 


66.5 Sent Meenenied Material 
66.59 Scrap, Slag & Waste Material 


66.59 Rates sought to be collected on rags, in carloads, from Colum- 
bus, Ga., Meridian, Miss., and Clarksville, Pulaski, and Jackson, Tenn., to 
Birmingham, Ala., found unjust and unreasonable. Just and reasonable 
basis determined, and waiver of undercharges authorized. 

American Rag Stock Co. v. Ala. G. S. R. Co., .... I. C. C. 
Div. 3. 


66.6 Industrial Manufactures 
66.64 Construction Material 


66.64 Rate charged on five carloads of roofing cement from Fort 
Worth, Tex., to Regina, Saskatchewan, Canada, found to have been unjust 
and unreasonable. Just and reasonable rate determined, and reparation 
awarded. No. 33078, Southwestern Petroleum Co. Inc. v. St. Louis South- 
western Ry. Co., .... I. C. C. , 5-25-60, Div. 3. 


66.7 Machinery, Santoniane. Implements & Appliances 
66.72 Industrial 


66.72 Rates charged on carload shipments of internal-combustion 
engines and compressors, and parts thereof, from Grove City, Pa., to certain 
points in Louisiana, found applicable. No. 32935, Texas Gas Transmission 
Corp. v. Alton & Southern R., .... I. C. C. , 4-20-60, Div. 2. 
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66.77 Rubber Tires & Tubes 


66.77 Rates charged on rubber tires, tubes, hose, belting, and related 
rubber products, in straight or mixed carloads, from Denver, Colo., to desig- 
nated points principally in southern territory, found to have been unjust 
and unreasonable. __” awarded. No. 33142, Gates Rubber Co. v. 
Atchison, T. & 8S. F. Ry. Co., .... I. C. C. , 6-22-60, Div. 3. 


67. Commodity Rates 


67.0 Generally 
67.0 Generally 


67.0 Rates charged freight forwarder by motor carrier wholly owned 
by railroad for services of unloading at the forwarder’s terminal, delivering 
within the terminal area, and providing certain over-the-road transportation 
under sec. 409 contracts, found not shown to be unjust, unreasonable, or 
otherwise unlawful, as ee No. 32333, Clipper Carloading Co. Inc. v. 
Pac. Motor Trucking Co., .... I. C. C. , 6-23-60, Div. 2. 


67.0 Proposed motor sos Ds distribution rates on freight, all 
kinds, at South Bend, Ind., found not shown to be just and reasonable. 
I & S M-12982, Distribution Rates—Freight, All Kinds, South Bend, Ind., 
otes a oo , 5-13-60, Div. 3. 


67.0 (1) Freight-forwarder volume rates from Pac. Coast ports to 
points generally east of mountain-Pac. territory, found lawful, except as 
noted below. 

(2) Such volume rates where as low as underlying carrier’s rates on 
single shipments offered to forwarder in quantities the same as or greater 
than the carrier’s minimum weights, found unlawful because applicable on 
nonforwarder service. Order withheld pending notification of tariff amend- 
ment in accord with —— — No. 32547, Import Volume Forwarder 
Rates—Pac. Coast to East, . > ee Se , 5-19-60, Div. 3. 


67.01 All Freight Mixtures 


67.01 Proposed reduced motor common-carrier assembling rates on 
freight, all kinds, from numerous points in Del., N. J., and Pa. to Philadel- 
phia, Pa., found not shown to be just and reasonable. Schedules ordered 
canceled, and proceeding discontinued. I & S M-13128, Assembly Rates— 
Del., N. J. & Pa. to Philadelphia, .... I. C. C. , 6-2-60, Div. 3. 

67.01 Proposed rates on freight, all kinds, from Kansas City, Mo.- 
Kans. to Grand Island, Nebr., found not shown to be lawful. Schedules 
ordered canceled without prejudice to the filing of new schedules in accord- 


ance with findings made. I & S 7265, Freight, All Kinds—Kansas City, Mo.- 
Kans. to Nebr., .... I. C. , 5-9-60, Div. 3. 


67.02 Other Commodity Mixtures 


67.02 There is no inherent objection to grouping of commodities which 
are part of stock of merchandise of a particular-type store. No. 32387, 
Lynchburg Traffic Bureau v. Smith’s Transfer Corp. of Staunton, Va., .... 
‘ , 6-10-60, Div. 2. 


67.09 Miscellaneous Commodities 


67.09 Upon reconsideration, rules providing charge on L.C.L. or any- 
quantity shipments moving on order-notify bills of lading, found not shown 
to be just and reasonable. Prior findings, 308 I. C. C. 741, reversed. 
I & S 6929, Terminal Charges on Order Bill of Lading Shipments, 

, 6-16-60, Commission. 


67.1 Products of Agriculture 


67.11 Grain & Grain Products 


67.11 Authority granted, on conditions, to continue or to establish 
and maintain on corn products from origins in northern Ill. on that part 
of the New York Central Railroad’s Kankakee Belt Line extending eastward 
from Moronts to Van’s Siding, Ill., both inclusive, to points in central 
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trunkline and New Eng. territories, rates composed of combination of pro- 
portional rates to and from Kankakee, Ill., without observing the long-and- 
short-haul provision of sec. 4 of the I. C. Act. FSA 33955, Corn & Corn 
Products, Ill. to Off. Ter., .... I. C. C. , 6-8-60, Div. 2. 

67.11 Proposed waiver of out-of-line charges at Concordia, Kans., on 
grain, grain products, and seed, found just and reasonable, and not other- 
wise unlawful. I & S 7282, Grain Transit at Concordia, Kans, via CB&Q, 

cs Se Oe , 6-23-60, Div. 2. 


67.19 All Other 


67.19 Upon reconsideration, finding in prior report, 306 I. C. C. 525, 
that rates charged on carload shipments of raw sugar, in bulk or in bags, 
from points in La. to New Orleans are not shown to have been or to be 
unjust or unreasonable, affirmed. Prior order reinstated. No. 32391, 
Commodity Credit Corp. v. Texas & Pac. Ry. Co., .... 1. C. C. , 6-15-60, 
Commission. 


67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Joint rail-water rates on coal from mines in Ill. and Ind. on the 
Chicago & Eastern Ill. R., moving by rail to Chicago, I1l., thence by water 
to lake ports in Mich., Minn., and Wis., for transshipment beyond the docks 
by rail, barge, or truck, found unjust and unreasonable. No. 32408, Chicago, 
B. & Q. R. Co. v. Chicago & E. Ill. R. Co., .... 1. C. C. , 5-11-60, Div. 2. 

67.31 Initial point rail-water rates on coal from the same origins to 
additional upper lake ports in Mich., Minn., and Wis., found unjust and 
unreasonable. I & S 6925, Lake Cargo Coal from C. & E. I. R. Mines in 
me Bee, «... £ SS. , 6-11-60, Div. 2 (embraced in No. 32408). 

To Same Effect: 


No. 32408, Sub 1, Baltimore & O. R. Co. v. Same, .... I. 
5-11-60, Div. 2 (embraced in No. 32408). 


67.31 Rate charged on carload shipments of coke from Hellier, Ky., 
to Morganton, N. C., found to have been and to be unjust and unreasonable. 
Just and reasonable rate prescribed, and reparation awarded. No. 33218, 
Great Lakes Carbon Corp. v. Carolina, Clinchfield & Ohio Ry., .... I. C. C. 

, 6-10-60, Div. 3. 


67.4 Rough Forest Products 
67.41 Logs, Butts, Bolts 


67.41 (1) Flat and cutback rates and charges on logs from Jellico 
and Poison Lake, Calif., to Klamath Falls, Oreg., found not shown to be 
unjust, unreasonable, or otherwise unlawful, as alleged. 


(2) Tariff restriction on application of cutback rates to points east of 
mountain-Pacific territory, found unjust and unreasonable. Cease and desist 
order entered. No. 32489, Ellingson Lumber Co. v. Great Northern Ry. Co., 
aes , 4-29-60, Div. 3. 


67.45 Pulpwood 


67.45 Application of local rail rates on pulpboard to Savannah and 
from Edgewater, N. J., in connection with Seatrain service, found unjust, 
unreasonable, discriminatory, and contrary to National Transportation 
Policy. Lawful proportional rates prescribed. No. 338257, Georgia Public 
Service Commission v. Bush Terminal R. Co., .... I. C. C. , 4-19-60, 
Commission. 


67.45 Proposed reduced truckload rate on pulpboard from Philadel- 
phia, Pa., to Greensboro, N. C., found not shown to be just and reasonable. 
I & S M-13238, Pulpboard—Philadelphia, Pa. to Greensboro, N. Car., . 

, 6-27-60, Div. 3. 


o- 
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67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Authority granted, on conditions, to establish and maintain 
rates on carbon blacks, in carloads, from Cabot, Carboco, North Bend, Tate 
Cove, United & West Lake, La., and Eldon & Kosmos, Tex., to Institute, 
W. Va., without observing long-and-short-haul provision of sec. 4 of Act. 
FSA 34533, Carbon Blacks from La. & Texas to Institute, W. Va., 

‘. c. oe , 5-26-60, Div. 2. 

67.52 Proposed reduced truckload rate on petroleum or petroleum 
products from St. Louis, Mo., to Cincinnati, Ohio, found not shown to be 
just and reasonable. I & S M-18217, Petroleum & Products—St. Louis, Mo. 
to Cincinnati, Ohio, .... I. C. C. , 6-16-60, Div. 2. 


67.58 Primary Metals 


67.58 Proposed reduced truckload rates on powdered iron, in pack- 
ages, in middle Atlantic and eastern central territories and from those terri- 
tories to certain points in New England, found not shown to be just and 
reasonable. I & S M-18153, Powdered Iron—Bet. Middle Atlantic Ter. 
Pa, ...s & eS , 5-25-60, Div. 3. 


67.59 Scrap, Slag & Waste Material 


67.59 Proposed reduced rail carload rates on old, worn-out bags, 
having no greater value than for processing into cotton-bale covering, from 
Baltimore, Md., Brooklyn and New York, N. Y., Jersey City and Newark, 
N. J., and Philadelphia, Pa., to Houston, Tex., and Crowley, La., and similar 
reductions in rates for all-water and water-rail service from New York to 
Houston, found just and reasonable. I & S 7132, Old Bags—East to Texas 
en@ if, .... & G G. , 6-13-60, Div. 3. 


67.6 Industrial Manufactures 


67.61 Iron & Steel Articles 


67.61 Upon further hearing, truckload rates on iron and steel articles 
from Chicago and Joliet, Ill., to Davenport, Bettendorf, Muscatine, Burling- 
ton, and West Burlington, Iowa, found not shown to be unlawful. Findings 
in prior report, 305 I. C. C. 493, affirmed. No. 32427, Iron & Steel Articles 
—Chicago & Joliet to Iowa, .... I. C. C. , 6-6-60, Div. 2. 

67.61 Proposed reduced rate on iron or steel cans, in carloads, from 
New Orleans, La., to Savannah and Port Wentworth, Ga., found lawful. 
Proceeding discontinued. I & S 7260, Iron or Steel Cans—New Orleans, La. 
oo Gh, .... 5G G@ , 6-14-60, Div. 3. 


67.61 Multiple-car rate on pig iron from Ashland, Ky., to Kansas 
City, Mo., found lawful. No. 88004, Pig Iron—Ashland, Ky. to Kansas City, 
My 1s ESS , 6-23-60, Div. 2. 


67.62 Nonferrous Metal Articles 


67.62 Proposed reduced L.T.L. commodity rates on brass strip from 
Bridgeport, Conn., to Glen Cove and New Hyde Park, N. Y., found not shown 
to be just and reasonable. I & S M-13142, ee Strip—Bridgeport, Conn. 
to Glen Cove & New Hyde Park, N. Y., .... I. C. C. , 6-1-60, Div. 3. 


67.64 Construction Material 


67.64 Proposed reduced carload rates on building, paving, and roofing 
materials from Waukegan, IIl., to Omaha, Nebr., and Council Bluffs, Iowa, 
found not shown to be just and reasonable. I & S 7253, Building Materials 
—Waukegan to Omaha & Council Bluffs, .... I. C. C. , 5-18-60, Div. 2. 


67.65 Paper & Paper Products 


67.65 Authority granted, on conditions, to establish and maintain rate 
on newsprint paper, in carloads, from Calhoun, Tenn., to Baton Rouge, La., 
without observing long-and-short-haul provision of sec. 4 of Act. FSA 34987, 
Newsprint Paper—Calhoun, Tenn. to Baton Rouge, La., .... I. C. C. 
4-20-60, Div. 2. 
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67.65 Proposed initial rates on paper, including fibreboard, newsprint, 
paperboard, pulpboard, and printing or wrapping paper, in truckloads, from 
Philadelphia, Pa., to points in N. J., and New York, N. Y., metropolitan area, 
found unjust and unreasonable. I & S M-13080, Paper—Philadelphia to 
New York City & N. J. Points, .... I. C. C. ...., 4-25-60, Div. 3. 

67.65 Proposed reduced truckload rate on printing paper from Holy- 
oke, Mass., to Clayton, N. Y., found just and reasonable. I & S M-13161, 
Printing Paper—Holyoke, Mass. to Clayton, N. Y., .... I. C. C. ...., 
6-20-60, Div. 3. 


67.69 Glass & Tile 


67.69 Proposed reduced truckload rates on clay sewer pipe and related 
articles from Red Wing, Minn., to points in South Dakota, found not shown 
to be just and reasonable. Schedules ordered canceled, and proceeding dis- 
continued. I & S M-13148, Pipe & Related Articles—Red Wing, Minn. to 
S. Dak. .... LC. C. ...., 6-886, Div. 3. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Rate of 82 cents on bakery goods in trailer-on-flatcar service 
from Omaha, Nebr., and Sioux City, Iowa, to Chicago, Ill., found not shown 
to be just and reasonable, without prejudice to the establishment of rate 
of 87 cents. No. 32958, Bakery Good: aha & Sioux City to Chicago, 

oo dG GQ. ceccy Braenee, uae. &. 


67.81 Proposed commodity rates on bakery goods from Sioux City, 
Iowa, to various eastern destinations, found just and reasonable. I & S 
M-13156, Bakery Goods—Sioux City, Iowa to Eastern Destinations, 

I. C. C. ...., 6-15-60, Div. 2. 


67.81 Proposed reduced rates on molasses, in tank-truck loads, from 
Boston, Mass., to Norwich, Conn., and St. Johnsbury, Vt., found just and 
reasonable. I & S M-18148, Molasses—From Boston to Norwich, Conn, & 
St. Johnsbury, Vt., ....1.C.C. ...., 4-25-60, Div. 3. 


67.82 Canned or Preserved Foods 


67.82 Proposed new and reduced truckload rates on canned goods 
and preserved foodstuffs from points in Colorado to points in Texas, found 
just and reasonable. I & S M-12457, Canned or Preserved Foodstuffs— 
Colo. to Texas, ....I.C. C. ...., 5-18-60, Div. 2. 


67.82 Proposed reduced truckload transshipment rates on cherries, 
in barrels, from Woodburn and Salem, Oreg., to Portland, Oreg., found just 
and reasonable. I & S M-12996, Cherries from Salem & Woodburn, m 
to Portland, Oregon, .... I. C. C. ...., 4-21-60, Div. 2. 


67.82 Proposed reduced rates on canned or preserved foodstuffs, in 
carloads, between Holland, Mich., and Pittsburgh, Pa., and from Pittsburgh 
to Newark, N. J., and New York, N. Y., found just and reasonable. Order in 
No. 31104 modified in part. I & S 7160, Foodstuffs—Bet. Mich. & Pa. & 
from Pa. to N. J.-N. Y., .... I. ©. C. ...., 5-6-60, Commission. 


67.83 Meat, Poultry & Dairy Products 


67.83 Upon further hearing, findings in prior report, 308 I. C. C. 436, 
that reduced truckload rates on lard and other shortenings from Champaign, 
Ill., to specified points in Michigan, are just and reasonable, affirmed. I[&S 
M-12487, Shortenings from Champaign, Ill. to Michigan, .... I. C. C 
5-5-60, Div. 2. 


67.84 Beverages 


«eee 


67.84 Reduced minimum weight in connection with truckload rate on 
alcoholic liquors, in glass, in boxes, from Detroit, Mich., to Chicago, ~ 7 
found just and reasonable. I & S M-126638, Alcoholic ‘Liquors—Detroi 
Mich. to Chicago, Ill., .... I. C. C. ...., 5-19-60, Div. 3. 
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67.84 On reconsideration, initial rates on wine, grape-juice concen- 
trates, and other liquid commodities, in bulk in rubber-cord tanks, from 
points in Calif., Wash., Oregon, and Mont. to destinations in seven mid- 
western states, found unlawful in some instances and not shown to be un- 
lawful in others. Findings in prior report, 308 I. C. C. 753, modified in part. 
1aés ies Liquid Commodities, Eastbound—lInternational Transport, 
Inc., .... I. C. C. ...., 4-28-60, Commission. 


67.84 Rah ee reduced truckload rates on malt liquors (beer) from 
Tampa, Fla., to Atlanta, Ga., and Mobile, Ala., found just and reasonable 
for two respondents, and not shown to be just and reasonable for the other 
respondents. Schedules to the extent found not shown to be lawful required 
to be canceled, and proceeding discontinued. I & S M-18139, Malt Liquors 
—Tampa to Atlanta & Mobile, .... I. C. C. » 6-7-60, Div. 2. 

67.85 Apparel 


67.85 Proposed reduced any-quantity rates on cotton knit goods and 
underwear from Winston-Salem, N. C., to points in N. Y., N. J. & Pa., 
found not shown to be just and reasonable. I & S M-13096, Clothing— 
Winston-Salem to N. Y., N. J. & Pa, .... I. C. C. , 5-10-60, Div. 2. 


67.85 Released ratings and penalty ratings on clothing and dry goods 
from New York, N. Y., to Lynchburg, Va., found unjust and unreasonable. 
Unlawfulness ordered removed. No. 32387, Lynchburg Traffic Bureau v. 
Smith’s Transfer Corp. of Staunton, Va., .... I. C. C. » 6-10-60, Div. 2. 


67.86 Furniture & Furnishings 


67.86 Proposed import rates on straight or mixed carload shipments 
of furniture from Pac. Coast ports to points in western trunkline and official 
territories, found just and reasonable. I & S 7201, Furniture from Pac. 
Ports to East, .... I. C. C. , 6-20-60, Div. 3. 

67.86 Proposed cancellation of import rate on mixed carload ship- 
ments including rattan furniture from Pac. Coast ports to points taking 
poe eee rate bases 3-A and 3-B, found just and reasonable. I[&S 

077, Import Rates—West Coast Ports to East, .... I. C. C. , 5-17-60, 
Div. 3. 


67.9 Miscellaneous Manufactures 
67.91 Light Chemicals & Drugs 


67.91 On reconsideration, proposed reduced commodity rates and 
minimum charges on L.T.L. shipments of toilet preparations from Springfield, 
Mass., to Washington, D. C., and points in Maryland, New York, Pennsyl- 
vania, and Virginia, found lawful. Findings in prior report, 308 I. C. C. 
511, reversed in part. I & S M-12094, Toilet Preps.—Springfield, Mass. to 
Middle Atlantic Ter., .... I. C. C. , 5-27-60, Div. 2. 


67.94 Glassware 


67.94 Proposed rates on glass bottles, jars, and packing glasses, in 
carloads, restricted to apply over specific routes from Chattanooga, Tenn., 
to Cincinnati, Ohio, Evansville, Ind., Louisville, Henderson, and Paducah, 
Ky., and numerous other points in Ky., on the line of the Louisville & 
Nashville R. Co., found lawful. I & S 6849, Routing—Louisville & Nashville 
De Te sass ES Dz , 6-7-60, Div. 2. 


67.97 Tobacco & Products 


67.97 Proposed reduced truckload rates on homogenized, reconsti- 
tuted, or reconstructed tobacco from points in N. J. & N. Y., to points in 
Ky., and between points in Ky., and points in N. Car. & Va., found just 
and reasonable. I & S M-18047, Tobacco—Bet. Points in N. Y., N. J., Ky., 
NR. Cor. @ Va, «.-«. LC. CG. , 5-4-60, Div. 3. 


67.97 Proposed reduced L.T.L. rates on tobacco from East Hartford, 
Conn., to Chicopee, Holyoke, and Springfield, Mass., found not shown to be 
just and reasonable. I & S M-13251, Tobacco—East Hartford, Conn. to 
Mass., .... 1. C. C. , 6-20-60, Div. 3. 
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67.99 All Other 


67.99 Proposed reduced truckload rate on cocoanut husk yarn from 
New York, N. Y., zone 8, to Lockport, N. Y., in interstate commerce, found 
just and reasonable. I & S M-18146, Cocoanut Husk Yarn—New York 
Harbor, N. Y. to Lockport, N. Y., .... I. C. C. , 5-23-60, Div. 3. 

67.99 Ratings and rates on mixed L.T.L. shipments of general mer- 
chandise from and to the same points found applicable, and not shown to be 
unlawful. No. 32387, Lynchburg Traffic Bureau v. Smith’s Transfer Corp. 
of Staunton, Va., .... I. C. C. , 6-10-60, Div. 2. 


68. General sneciiniiite or Reductions 


68.2 Motor Carrier 
68.28 Pacific Coast 


68.28 Motor common-carrier class rates and L.T.L. commodity rates 
between certain points in the Pacific Northwest, as generally increased, 
found just and reasonable. No. 32886, General Increases—L.T.L.—Pac. 
Northwest, .... I. C. C. , 5-11-60, Div. 2. 


69. Passenger Service Charges 


69.5 Bus Suburban Fares 
69.50 Generally 


69.50 Proposed increased motorbus passenger fare between Detroit, 
Mich., and Windsor, Ont., Canada, found not shown to be just and reason- 
able. Proposed fare ordered canceled, without prejudice to the filing of 
new schedules in conformity with the views expressed herein. I & S M-13048, 
Increased Fare Bet. Detroit, Mich. & Windsor, Ont. Can., .... 

5-18-60, Div. 2. 


69.52 Tokens 


69.52 In reaching conclusions herein consideration has been given 
also to tendency of cash fares which require handling of small change by 
or for numerous commutation passengers, as would an 18-cent fare, for 
example, to promote congestion and unnecessary delays at terminals and 
thus to require extra carrier expenditures for additional employees and 
equipment to accommodate traveling public. For this reason it is preferable, 
where just and reasonable result can be obtained, to avoid such difficulties 
by establishing fares ending in 0 or 5, and to provide for lower rate for 
two tokens ordinarily used on a round trip than for a single token used 
for a one-way ride. 


Increase in respondent’s fare from 15 cents to one token for 20 cents 
and two tokens for 35 cents will be just and reasonable. I & S M-13048, 
Increased Fare Bet. Detroit, Mich. & Windsor, Ont. Can., . . 
5-18-60, Div. 2. 


7. EQUALITY OF CHARGES 
70. Generally 
70.1 Unjust Discrimination 


70.10 Generally 


70.10 In instant proceedings, there is no different rate assessed on 
coal of any shipper or receiver at any destination if movement is over estab- 
lished route over which joint rates apply. If coal is delivered directly to 
alongside consumer’s dock, joint rate will apply if coal moves beyond dock 
by rail, truck, or barge. If coal moves first to commercial dock and then to 
alongside consumer dock, operates incur handling cost or approximately 67 
cents. Considering this cost, total laid-down cost for alongside receiver on 
coal moving via commercial dock would not be less than on direct water 
delivery. Thus, no violation of sec. 2 is indicated. No. 32408, Chicago, 
B. & Q. R. Co. v. Chicago & E. I. R. Co., .... 1. C. C. , 5-11-60, Div. 2. 
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70.10 In order to avoid opportunity for unjust discrimination, and un- 
due prejudice and preference, as well as needless dissipation of carrier reve- 
nues, return-load rules should provide that either consignor or consignee of 
outbound shipment shall be responsible for charges for both outbound and re- 
turn movements. I & S M-10680, Return Load Rule—Emery Transp. Co., 

CG. G. cco 6-20-68, Bev. 8. 


70.2 Rate Adjustments or Practices 
70.20 Generally 


70.20 Although that under consideration is only flat rate-cutback plan 
participated in by defendants, such tariff arrangements have been in effect 
for 60 years. They were designed to induce mill operators to move logs from 
source to mills, rather than to relocate mills adjacent to supply of uncut 
timber. In many reports, most recent of which is 277 I. C. C. 12, flat rate- 
cutback arrangements similar to those in present proceeding were considered. 
They have never been found inherently unlawful, and present record affords 
no basis for such finding. Function of cutback rate is same as that of bal- 
ance of through rate in transit situation, to which present arrangement is 
closely analogous. Certain Supreme Court decisions cited by complainants 
concern contracts between shippers and ocean carriers and ‘“‘tie-in’’ routing 
required by shippers leasing property from railroads, and are not here in 
point. No. 32489, Ellingson Lumber Co. v. Great Northern Ry. Co 
I. C. C. ...., 4-29-60, Div. 3. 


70.23 Size or Volume of Shipments 


70.23 Proposal rests on substantial difference in transportation con- 
ditions as between heavier and lighter aggregate shipments tendered, and 
this affords ample warrant for resulting rate difference. I & S M-12094, 
Toilet Preps.—Springfield, Mass. to Middle Atlantic Ter., .... 


5-27-60, Div. 2. 
70.26 Direction of Movement 


70.26 Considering length of hauls from primary origins to Burlington’s 
eastern termini, or points east thereof, waiver of out-of-line or backhaul 
charges does not appear to be unreasonable, particularly since Burlington 
would be assured of a line hau) which it might not obtain on shipments 
transited at St. Joseph or Kansas City. I & S 7282, Grain Transit at Con- 
cordia, Kans. via CB&Q, .... I. C. C. ...., 6-23-60, Div. 2. 


70.28 Assembly & Distribution 


70.28 Under sec. 408 of Act, common carriers may establish assemb- 
ling rates, applicable to freight forwarders and others who employ carriers’ 
services under like conditions, lower than rates applicable to shippers gen- 
erally, provided difference is justified by special conditions. These include 
reduced solicitation expense, lower costs in handling claims, and lower billing 
and collecting costs. Rates under that sec. approximating 85 percent of 
L.T.L. class rates have been found just and reasonable. See 44 M. C. C. 166. 
Rates reflecting a lower proportion of corresponding class rates have been 
approved only where a compensatory yield, substantial cost savings, and 
demonstrated carrier competition have provided adequate justification. 304 
I. C. C. 423, and cases therein cited. I & S M-13128, Assembly Rates—Del.. 
N. J. & Pa. to Philadelphia, .... I. C. C. ...., 6-2-60, Div. 3. 


70.28 No. 32547, Import Volume Forwarder Rates—Pac. Coast to East, 
.. LC. C. ...., 5-19-60, Div. 3. (Please see 57.15 same.) 
70.29 Collection of Charges 
70.29 Proposed extension of credit periods on carload traffic is desir- 
able to enable petitioners to compete more effectively, in this respect, with 
their motor-carrier competitors; and any disadvantages resulting from re- 
duction in petitioners’ working capital would be offset by benefits derived 
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from extension of credit periods. Since grant of authority herein to broaden 
credit regulations is permissive only, and other railroads are experiencing 
similar competition with motor carriers, findings will be broadened to include 
railroads generally. 


Accordingly, findings in prior report 171 I. C. C. 268, and order issued 
pursuant thereto, as modified, further modified to authorize all rail carriers 
to extend credit for 96 and 120 hours in respect of charges on carload traffic, 
in lieu of 48 and 96 hours, respectively, under present rules, computation of 
time to be made in same manner as provided in connection with 48-hour and 
96-hour periods. Appropriate order will be entered. Ex Parte 73, Regula- 
tions for Payment of Rates & Charges, .... I. C. C. , 5-19-60, Com- 
mission. 


70.3 Free Transportation & Services 
70.30 Generally 


70.30 Proposed schedules would encourage undue detention of boxcars, 
contrary to National Transportation Policy. Moreover, they provide for serv- 
ice beyond primary duties of railroads under linehaul rates, and would open 
door to like demands from shippers of other commodities similarly circum- 
stanced. I & S 7050, Lumber—Free Time Allowance at Hold Points, .... 

, 6-6-60, Commission. 


70.4 Preference of Point or Territory 
70.40 Generally 
70.40 It does not appear that St. Joseph or Kansas City markets would 


be adversely affected, since rates on shipments transited at Concordia would 
be no lower than rates on similar shipments transited at St. Joseph or 


Kansas City. I & S 7282, Grain Transit at Concordia, Kans. via CB&Q, 
é , 6-23-60, Div. 2. 


70.41 Disadvantageous Location 


70.41 Hurricane’s difficulty in marketing this traffic at points east of 
Miss. River is due largely to its geographical disadvantage. I & S 7201, 
Furniture from Pac. Ports to East, .... I. C. C. , 6-20-60, Div. 3. 


To Same Effect: 


I & S 7077, Import Rates—West Coast Ports to East, .. 
5-17-60, Div. 3. 


71. Intermediate Charges 


71.3 Water Competition 
71.31 Actuality 


71.31 In matter of water competition, Commission has consistently 
held that rail carriers have right to establish rates which will enable them 
to meet competition of water carriers, among others, provided that rates 
established do not contravene any provision of statute. However, Commis- 
sion can grant relief from operation of general prohibition of long-and-short- 
haul provision with respect to such rates only in special cases where it has 
been shown that competition by water is actual and that charge from and 
to more distant points is reasonably compensatory. 


In determining whether competition by water is actual or is merely po- 
tential, fact that there has been no movement by water is significant but not 
controlling. In circumstances such as presented in instant proceeding where 
facilities for such movement are readily available at cost which would make 
use thereof feasible and desirable, it is not necessary for rail carriers which 
desire to meet such threatened competition to await actual competitive move- 
ment. See 238 I. C. C. 531. FSA 84533, Carbon Blacks from La. & Texas to 
Institute, W. Va., .... I. C. C. , 5-26-60, Div. 2. 
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71.7 Compensativeness of Charges 


71.70 Generally 


71.70 Study is intended to show proposed proportional rates to Kanka- 
kee noncompensatory. It fails in this purpose, primarily because it deals 
only with inbound proportional. That rate factor has no independent exist- 
ence, but is integral part of rate which applies on through transportation 
from Belt origin, through milling-in-transit point, to delivery of corn product 
at its ultimate destination. Moreover, it is only by application of through 
combination that fourth-section departures subject of this proceeding are 
created. FSA 33955, Corn & Corn Products, Ill. to Off. Ter., .... I. C. C. 
..++, 6-8-60, Div. 2. 


71.8 Protection of Intermediate Points 
71.80 Generally 


71.80 Complainant urges that Coosa Pines is intermediate over certain 
tariff routes to Birmingham, and that it is entitled to reparation under 
customary “hold-out rule” in governing tariff. As Coosa Pines was not 
intermediate to Birmingham over route of movement, it is not higher-rated 
intermediate point with relation to Birmingham under terms of tariff pro- 
vision referred to. See 291 I. C. C. 27, 28-29. No. 33086, Mead Board Sales, 
Inc. v. New York, C. & St. L. R. Co., .... I. C. C. ...., 6-9-60, Div. 2. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 It is not Commission’s duty in case like this to interpret or en- 
force State law. If trust will accomplish purpose, Commission should not 
require more. See 295 I. C. C. 703, 716. F. D. 19159, Central of Ga. Ry. 
Co. Control, .... I. C. C. ...., 6-20-60, Commission. 


80.09 Imposition of Conditions 


80.09 Contention that Commission lacks power to approve acquisition 
of control of motor carrier by railroad without imposing condition restricting 
such motor service to that which is auxiliary to, or supplemental of, train 
service of railroad is without merit. Proviso of sec. 5(2)(b) contains no 
such limitation; it merely provides that Commission may approve such pro- 
posed transaction if it finds that it ‘“‘will be consistent with public interest 
and will enable (railroad) to use service by motor vehicle to public advan- 
tage in its operations and will not unduly restrain competition.’”’ Similar 
language was in former sec. 213, which governed such transactions prior to 
1940. Beginning with Pennsylvania Truck Lines, Inc.—Control—Barker M. 
Frt., 1 M. C. C. 101, 5 M. C. C. 9 and 49 (1936-1937), large number of rail- 
motor acquisition cases were approved, and in none was a condition imposed 
restricting operating rights in manner urged by ATA until 40 M. C. C. 215 
(1945). Extensive all-motor operations of Truck Lines, which it conducts 
today, including those which connect with Arrow’s operation, are partly 
result of such acquisitions approved under former sec. 213 and sec. 5 dur- 
ing that period. See, for example, 5 M. C. C. 291, 5 M. C. C. 658, 25 M. C. C. 
433, 36 M. C. C. 691, and 38 M. C. C. 497. Neither White Line Case nor 
opinion of Supreme Court affirming order therein, 340 U. S. 419 (1951), 
indicates any such lack of power to approve transaction under sec. 5 without 
such restriction. MOC-F-6345, Burlington Truck Lines, Inc.—Pur.—G. R. & 
James Pirnie, .... M. C. C. ...., 5-5-60, Commission. 


80.09 Applicants are agreeable to imposition of conditions for main- 
tenance of rates and routes between High Point and its connections on same 
basis as in 275 I. C. C. 455. Accordingly, approval herein will be made 
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subject to six conditions. F. D. 21024, Winston-Salem Southbound Ry. Co.— 


































Control—High Point, Thomasville & Denton R. Co., .... I. C. C. — 
6-3-60, Div. 4. 81. 
80.1 Administrative Policies da 
80.13 Corporate Simplification Mc 
80.13 It has been consistent policy in sec. 5 proceedings to encourage oy 
unification of properties of carriers under common control in order to foster col 
efficiency and to lessen wasteful transportation in furtherance of National Se 
Transportation Policy. Situation here clearly requires some action by those 
in control of carriers involved. MC-F-7344, H. M. O’Neill—Control; Motor 4 
Leasing New York Corp.—Pur.—Hayes Trucking, Inc., .... M. C. C. ...., tic 
4-28-60, Div. 4. = 
To Same Effect: 
MC-119008, Alabama Transport, Inc. Cont. Car. App., 5-31-60, Div. 1. di 
MO-118952, Tropical Transport, Inc. Cont. Car. App., 5-31-60, Div. 1. pe 
80.16 Agreed Restrictions 
80.16 In sec. 5 proceedings, mere fact that vendee is agreeable to 81 
imposition of restriction on use of rights it proposes to purchase, and so 
stipulates with protestants, does not necessarily warrant imposition thereof - 
by Commission as condition to its approval of transaction. 59 M. C. C. 657 Le 
(1952), and 65 M. C. C. 654 (1956). Restrictions on operating rights are oe 
not conducive to efficient carrier operations, and their imposition should be ce 
avoided except in those instances where record clearly shows that, as result at 
of economic or other conditions in area involved, they are necessary in order af 
that Commission may find proposed transaction to be in the public interest. at 
60 M. C. C. 301 (1954). A contrary position would result in situation where- U 
in competing carriers would be able to bargain away their opposition to a 
proposed transaction under sec. 5, without any regard being given to interests 8: 
of public involved. MC-F-7064, Bend-Portland Truck Service, Inc.—Pur.— 
George & Susie E. Oltman, 6-21-60, Div. 4. er 
80.17 Railroad Highway Operations p 
80.17 Proviso of sec. 5(2)(b) requires that applicants show, in tr 
transaction such as this, in addition to consistency with public interest, that M 
transaction will enable railroad to use motor vehicle service to public ad- hh 
vantage in its operations, and will not unduly restrain competition. MC-F- 
7052, Great Northern Ry. Co.—Control—Superior & Duluth Transfer Co., 
cows Me GB Gy cos vg SoBESU,- Bey. 4: s 
80.2 Requisite Proof A 
80.20 Generally G 
80.20 In proceedings under sec. 5, involving acquisition of control of 
a@ motor carrier by a railroad or its affiliate, applicant has same burden of V 
proof to meet as non-railroad applicant and, in addition, must show that 
transaction will enable such carrier (railroad) to use service by motor ve- 8 
hicle to public advantage in its operations. MC-F-6345, Burlington Truck 
Lines Inc.—Pur.—G. R. & James Pirnie, .... M. C. C. ...., 5-5-60, Com- S 
mission. I 
80.20 If railroad or its motor carrier subsidiary proposes, under sec. 5, 
to purchase an independent motor carrier operation, without customary 
auxiliary or supplemental of rail service restrictions, its burden is great. 7 


MC-F-7052, Great Northern Ry. Co.—Control—Superior & Duluth Trans- 
fer Co., .... M.C.C. ...., 5-31-60, Div. 4. 
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81. Control of Two or More Carriers 


81.0 Generally 
$1.00 Jurisdiction 


81.00 In considering similar question of common control, by order 
dated Sept. 17, 1959, in MC-F-7288, Primo Marianelli—Control—Marianelli 
Motor Lines, Inc., div. 4 held that common control of an authorized motor 
carrier and a formerly exempt carrier, which control was effectuated prior 
to August 12, 1958, does not require authority under sec. 5 of Act for its 
continuance. MOC-112384, Sub 1, Arthur Johncox & Son Com. Car. App.— 
Ges. Fie), ..s. B.C GT , 5-4-60, Div. 1. 

81.00 Inasmuch as Coast Line is already under Commission’s jurisdic- 
tion as common carrier, there is no necessity for it to obtain authority for 
acquisition of indirect control of High Point and its application therefor will 
be dismissed. See 39 M. C. C. 547. 


Application of Atlantic Coast Line R. Co. for authority to acquire in- 
direct control of High Point, Thomasville & Denton R. Co. dismissed. F. D. 


21024, Winston-Salem Southbound Ry. Co.—Control—High Point, Thomas- 
ville & Denton R. Co., .... I. C. C. , 6-83-60, Div. 4. 


81.1 Facts Constituting Control 
81.10 Generally 


81.10 William LeRoy Leatham is secretary-treasurer and general 
manager of and holds an approximately 40-percent interest in applicant, 
Leatham Bros., Inc., and other stockholders are his brothers. He also holds 
certain authority as common carrier in his own name. In these circumstan- 
ces, family relationship, his ownership of a large portion of applicant’s stock, 
and his position as officer and general manager therein, amount to such 
affiliation and control between Leatham Bros, Inc., and W. L. Leatham that 
question of dual operations within sec. 210 of Act arises. MC-55581, Sub 7, 
Utah Pac. Lumber Transport Co. Ext.—Salt & Salt Products, 4-29-60, Div. 1. 


$1.11 Stock Ownership 


81.11 Under transaction as proposed 9 stockholders would own an 
equal percentage in capital stock of Freight Lines. No one of such stock- 
holders would have control or power to control Freight Lines, but such 
stockholders and individuals in control thereof would participate in joint con- 
trol. Transaction clearly is one subject to sec. 5. See 38 M. C. C. 199. 
MC-F-7296, City Transfer & Storage Co.—Control—Interstate Freight Lines, 
me... EO Se , 5-10-60, Div. 4. 


81.7 Disposition of Control Applications 
81.71 Railroad—Authorized 


81.71 Control of One or More Railroads by Another Such Carrier 
Authorized by Div. 4: 
Great Northern Ry. Co.—Superior & Duluth Transfer Co., MC-F-7052, 

Mm. ©. Ge cccce OS Lee. 


Winston-Salem Southbound Ry. Co. ihe, Deiat, Thomasville & Denton R. 
Co., F. D. 21024, « ey Se Se 


81.72 Motor Restiliiliiehe 
81.72 Control of One or More Motor Carriers of Passengers by Another 
Such Carrier Authorized by. Div. 4, unless otherwise stated: 
Denver-Colorado Springs—Pueblo Motor Way, Inc.—Pur. (Por.)—Amer. 
Buslines, Inc., MC-F-7247, .... M. C. C. ...., 5-10-60 (embraced in 
MC-F-7467). 
Transcontinental Bus System Inc.—Denver-Colorado Springs—Pueblo Motor 


an Inc. & Denver-Salt Lake-Pacific Stages, Inc., MC-F-7467, 
. os & , 5-10-60, Div. 1. 
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81.738 Motor Truck—Authorized 


81.73 Control of Two or More Motor Truck Carriers of Property in 
Common Interest Authorized by Div. 4: 
City Transfer & Storage Co.—Interstate Freight Lines, Inc., MC-F-7296, 
cone Bee GC cevuy, OOS 


81.74 Motor Truck—Denied 


81.74 Authority for Motor Carrier of Property to Control One or More 

Other Such Carriers Denied by Div. 4: 

O’Neill, H. M.—Alabama Transport, Inc., MC-F-7275, 5-31-60, Div. 1 (em- 
braced in MC-119008). 

O’Neill, H. M.—Tropical Transport, Inc., MC-F-7275, 5-31-60, Div. 1 (em- 
braced in MC-118952). 


81.9 Divestiture 
81.92 Trusteed Stock 


81.92 Found that voting trust agreement proposed by St. Louis-San 
Francisco Ry. Co., as an alternative to complete divestiture by it of all inter- 
est it may have in capital stock of Central of Georgia Ry. Co., should not be 
approved unless modified as prescribed herein. Prior reports 295 I. C. C. 
563, and 307 I. C. C. 39. 


Entry of order deferred pending submission of modified voting trust 
agreement and acceptance thereof by voting trustee. 


Commission has long accepted voting-trust agreements as means of 
effecting compliance with law in connection with holdings of stock in one 
railroad by another and without which continued ownership of stock might 
be considered unlawful and contrary to public interest. F. D. 19159, Central 
of Ga. Ry. Co. Control, .... I. C. C. ...., 6-20-60, Commission. 


82. Transaction Sound & Applicant Fit 


82.0 Generally 
82.01 Fitness of Vendee 


82.01 Among other matters which Commission must consider in de- 
termining whether a transaction would be consistent with public interest is 
fitness of applicant to acquire and conduct operations involved; and past 
record of carrier in failing to comply with law and Commission's rules and 
regulations is of paramount importance in determining fitness. MC-F-6978, 
Exley Exp. Inc.—Pur.—Rudolph Olsen, .... M. C. C. ...., &-16-60, Com- 
mission. 


82.01 Whether or not specific evidence concerning vendee’s fitness was 
introduced by protestants or allowed to be incorporated into record is not 
controlling. Issue of fitness is always before Commission in applications 
under sec. 5. Vendee’s statements in prior proceedings concern matters of 
which Commission may properly take notice without specific evidence. See 
59 M. C. C. 8 (24). MOC-F-7137, H. H. Krapf—Pur.—Nathan Altemose 
(Arlene Z. Altemose, Administratrix), .... M. C. C. ...., 6-21-60, Div. 4. 


82.1 Condition of Vendee 
82.14 Financial Resources 


82.14 Approval herein will not only add degree of financial stability 
to carrier operations of Waer Bus but, most importantly, and as concomitant 
thereof, should result in improvement in quality and reliability of motorbus 
service now being provided by it to public. Such results are deemed desir- 
able. MO-F-7445, L. J. Eick—Control—Waer Bus Lines, Inc.; Waer Bus 
Lines, Inc.—Pur.—L. J. Eick, 5-19-60, Div. 4. 
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82.3 Consideration 
82.88 Intangibles 


82.38 In accordance with Commission’s recent change of policy with 
respect to amortization and write-off of amounts recorded in intangible prop- 
erty accounts of carriers, as reflected in the 5th supplemental order in MC- 
F-7000 dated May 27, 1960, proposal of vendee to amortize amount in ques- 
tion is for it to determine and no requirement will be imposed herein. MC- 
F-7064, Bend-Portland Truck Service, Inc.—Pur.—George & Susie E. Oltman, 
6-21-60, Div. 4. 


To Same Effect: 


MO-F-7166, Law & Ingham Transp. Co. Inc.—Pur.—(Por.)—G. F. 
Dockham, 6-15-60, Div. 4. 


82.7 Unauthorized Consummation 
82.73 Intent or Wilfulness 


82.73 In view of pattern of illegal activity extending back over period 
of six years, it is incredible that vendee would now contend that his illegal 
operation of vendor’s authority through his leasing company for period of 
nearly a year prior to granting of temporary authority herein was under- 
taken without awareness of its illegality or upon improper advice of counsel. 
No credulity is attached to his protestations of innocence. 


Considering all facts, including prior unlawful partial consummation of 
transaction, vendee is unfit to acquire rights sought in this proceeding. MC- 
F-71387, H. H. Krapf—Pur.—Nathan Altemose (Arlene Z. Altemose, Admin- 
istratrix), .... M. C. C. , 6-21-60, Div. 4. 


82.8 Violation of Law or Regulation 
82.80 Generally 


82.80 In view of law violations disclosed by this record, some of which 
have been continuing for some time, applicants have failed to show that 
vendee is fit to acquire and conduct any portion of operations involved in this 
transaction; transaction, therefore, would not be consistent with public 
interest; and application should be denied. Applicants will be expected to 
terminate law violations. MC-F-6973, Exley Exp. Inc.—Pur.—Rudolph 
Gen, .... KZ GC @. , 5-16-60, Commission. 


83. Prior Utilization of Authority 


83.3 Reinstitution of Operation 
83.35 Proposal by Vendee 


83.35 Evidence of supporting shippers, although indicating some dis- 
satisfaction with services of other carriers, fails to show that reinstitution by 
vendee of that portion of service which vendor has not been providing would 
meet any need for transportation which existing carriers may not now pro- 
vide, if afforded opportunity. MC-F-6973, Exley Exp. Inc.—Pur.—Rudolph 
Olsen, were 3 , 5-16-60, Commission. 


83.35 Operating tenes of vendor have been utilized to such limited 
extent as to justify finding that they are dormant. While dormancy of rights 
sought to be transferred in sec. 5 transaction often requires denial thereof, 
such denial is not automatic, but is dependent upon whether record otherwise 
establishes that there is public need for service which may be reinstituted 
thereunder. See 70 M. C. C. 343 (1956). MOC-F-7166, Law & 

Transp. Co. Inc.—Pur. (Por.)—G. F. Dockham, 6-15-60, Div. 4. 
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84. New Service Doctrine 
84.3 Duplication of Authority 


84.30 Generally 


84.30 Proposed transaction would result in operations of Freight Lines 
being controlled and managed in a common interest and duplicating, to some 
extent, operations of certain of its controlling stockholders or their affiliates. 
In number of prior proceedings Commission has disapproved transactions 
where it appears such a situation would result. In instant case, however, 
sufficient competition undoubtedly would remain between involved points to 
prevent any abuse to public through common ownership of duplicating opera- 
tions. In addition, evidence indicates that each of 9 controlling stockholders 
is independent of other, that no two of them are managed and controlled 
in a common interest, and that such status would remain after instant trans- 
action. Under those circumstances, duplications in operating rights are not 
so substantial as to require denial of application, particularly when proposed 
distribution of stock among several stockholders of Freight Lines also is con- 
Sidered. See 50 M. C. C. 259. MC-F-7296, City Transfer & Storage Co.— 
Control—Interstate Freight Lines, Inc., .... M. C. C. ...., 5-10-60, Div. 4. 


84.33 Registrable Intrastate Authority 


84.33 Transaction will result in separation of interstate and intrastate 
operating rights of Ambrosia, with one corporation operating interstate and 
another intrastate rights. In numerous cases Commission denied such pro- 
posals, or precluded such separation, where intrastate authority, in hands 
of a subsequent purchaser, might result in rendition of two operations in 
interstate or foreign commerce in same area where Only one service pre- 
viously existed. Commission has also denied proposals where it appeared 
that separation would result in both interstate and intrastate carrier per- 
forming uneconomical and inefficient operations. In instant case, neither 
result is apparent. Interstate operating rights of Ambrosia, to be acquired 
by Truck Line, do not authorize service at any destination point in Pa. 
In contrast, intrastate operating rights authorize service Only at points in 
Pa. No duplication of service would result. Ambrosia, under interstate 
rights, received gross revenues of $352,459, and under intrastate rights, 
revenues of $311,039. Although accurate figures covering expenses attri- 
butable to respective operations are not available, parties indicate that opera- 
tions under interstate and intrastate operating rights resulted in approxi- 
mate net income, after provision for income taxes, of $6,196 and $22,544, 
respectively. On such basis, it appears that both Truck Line and partner- 
ship, or its successor, Russell Trucking Company, should be able to operate 
efficiently and economically under separate rights. MC-F-7209, Russell 
Trucking Line, Inc.—Pur. (Por.)—C. D. Ambrosia Trucking Co., .... 
M. C. C. ...., 4-20-60, Div. 4. 


85. Sound Transportation Conditions 


85.2 Efficiency 
85.20 Generally 


85.20 Labor problems of Arrow have nothing to do with question 
whether Truck Lines’ operations should be free of auxiliary and supplemental 
restrictions, although they do have some bearing on whether transaction 
would be consistent with public interest, because record is clear that labor 
troubles have affected somewhat efficiency of vendor’s service to public, 
whereas Truck Lines would be free of those difficulties. MC-F-6345, Burling- 
ton Truck Lines Inc.—Pur.—G. R. & James Pirnie, .... M. C. C. au 
5-5-60, Commission. 


> 
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85.24 Operating Economy 


85.24 Both carriers’ interstate and intrastate operations are conducted 
in same general areas; and substantial economies could be effectuated in 
their unified operation, principally through elimination of duplicating operat- 
ing expenses. MOC-F-7445, L. J. Eick—Control—Waer Bus Lines Inc.; Waer 
Bus Lines Inc.—Pur.—L. J. Eick, 5-19-60, Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 Considering nature of territory and its limited traffic potential, 
absence of carrier opposition, and evidence of adequate and efficient competi- 
tive overhead service between Omaha and points east, on one hand, and 
Scottsbluff and points west, on other, transaction would not restrain compe- 
tition even as to those points where Truck Lines would be only motor carrier. 
MC-F-6345, Burlington Truck Lines Inc.—Pur.—G. R. & James Pirnie, 

» > = , 5-5-60, Commission. 


85.33 Proof of Impairment 


85.33 These applications, like any others filed under sec. 5 and sec. 
207, may properly be determined only on basis of evidence of record, and 
Commission may not infer injury to competing carriers in —e of such 
evidence. MC-F-6345, Burlington Truck Lines, Inc.—Pur.—G. R. & James 
Pea, .... Zo. &. , 5-5-60, Commission. 

85.33 Views expressed in PIE-Union case, 80 M. C. C. ...., are not 
to be construed as relieving protestants of their responsibility of submitting 
evidence as to extent and nature of their services and extent to which they 
might be affected by proposed transaction, financially and otherwise. MC-F- 
7101, Transamerican Freight Lines, Inc.—Pur.—J. E. Jackson, .... M. C. C. 

, 6-3-60, Div. 4. 


85.4 Effect Upon Employees 


85.41 Railroad 


85.41 Authorization will be granted upon same conditions for protec- 
tion of railway employees as those prescribed in 257 I. C. C. 177. F. D. 
20956, Chicago, M., St. P. & P. R. Co.—Trackage Rights, etc.—Great North- 
om my. Os, .... LC. C. , 4-28-60, Div. 4 

To Same Effect: 

F. D. 20929, Canadian Nat. Ry. Co.—Merger—vVt. & Province Line R. 
Co., 4-27-60, Div. 4. 

F. D. 21059, New York Central R. Co.—Trackage Rights (Modification) 
—Can. Nat. Ry. Co., 5-24-60, Div. 4. 

F. D. 21048, Pennsylvania R. Co.—Trackage Rights—Lehigh Valley 
R. Co., 5-11-60, Div. 4. 

85.41 Self-executing conditions prescribed in 257 I. C. C. 177 are ap- 
propriate in cases of this character. These conditions will be prescribed. 
F. D. 20908, Clinchfield R. Co.—Trackage Rights—Southern Ry. Co., 6-9-60, 
Div. 4. 

85.41 Self-executing conditions prescribed in 257 I. C. C. 177, are 
appropriate in cases of this character and will therefore be imposed herein. 
F. D. 21024, Winston-Salem Southbound Ry. Co.—Control—High Point, 
Thomasville & Denton R. Co., .... I. C. C. , 6-3-60, Div. 4. 


85.44 Motor Bus Carrier 


85.44 Parties have no objection to imposition of condition reserving 
jurisdiction for period of three years as was done in 59 M. C. C. 233, 250, 
for purpose of carrier-employee protection. Findings appropriately condi- 
tioned. MC-F-7467, Transcontinental Bus System, Inc.—Control—Denver- 
Colorado a a ee Motor Way, Inc. & Denver-Salt Lake-Pac. Stages, 
MG «oa oe , 5-10-60, Div. 4. 
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86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.30 Generally 


86.30 Acquisition by Chicago, Milwaukee, St. Paul & Pac. R. Co., of 
trackage rights over line of railroad of the Great Northern Ry. Co., in Sioux 
City, Iowa, approved and authorized. Conditions prescribed. F. D. 20056, 
Chicago, M., St. P. & P. R. Co. ? ~? « Rights, etc.—Great Northern Ry. 
a c.5 ‘ , 4-28-60, Div. 


86.31 Original Railroad Agreement 


86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 
Clinchfield R. Co.—Trackage Rights—Southern Ry. Co., F. D. 20908, 6-9-60. 
Pennsylvania R. Co.—Trackage Rights—Lehigh Valley R. Co., F. D. 21048, 

5-11-60. 

86.82 Amended Railroad Agreement 

86.32 Amended Railroad Joint Facility Agreements Approved by 

Div. 4: 


New York Central R. Co.—Trackage Rights (Modification)—Canadian Nat. 
Ry. Co., F. D. 21059, 5-24-60. 


87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


Canadian Nat. Ry. Co.—Merger—Vt. & Province Line R. Co., F. D. 20929, 
4-27-60. 


87.12 Motor Bus Lines—Approved 


87.12 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Persons Author- 
ized by Div. 4: 

Eick, L. J.—Control—Waer Bus Lines, Inc.; Waer Bus Lines, Inc.—Pur.— 

L. J. Eick, MC-F-7445, 5-19-60. 


87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4, unless otherwise stated: 

Bend-Portland Truck Service, Inc.—Investigation of Control—George & 
Susie E. Oltman, MC-F-7142, 6-21-60 (embraced in MC-F-7064). 
Bend-Portland Truck Service, Inc.—Pur.—George & Susie E. Oltman, MC-F- 

7064, 6-21-60. 


Blake Motor Lines, Inc.—Pur.—Edward J. & Wm. J. Ryan, MC-F-7214, 
ree | ee , 5-3-60. 
Burlington Truck Lene, Inc.—Pur.—G. R. & James Pirnie, MC-F-6345, 
xu. ¢. ¢. 5-5-60, Commission. 


Mushroom Transp. Co. Inc.—Pur.—Karl & Roy Newell, MC-F-7081, 
M. C. C. , 6-6-60. 


Transamerican Freight Lines, Inc.—Pur.—J. E. Jackson, MC-F-7101, 
, 0. 
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87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger, or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied 
by Div. 4, unless otherwise stated: 


Exley Exp. Inc.—Pur.—Rudolph Olsen, MC-F-6973, .... M. C. C. 
5-16-60, Commission. 


Krapf, H. H.—Pur.—Nathan Altemose (Arlene Z. Altemose, Administratrix), 
MC-F-7137, .... M. C. C. ...., 6-21-60. 


O’Neill, H. M.—Control; Motor Leasing New York Corp.—Pur.—Hayes 
Trucking, Inc., MC-F-7344, .... M. C. C. ...., 4-28-60. 
87.28 Motor Truck Lines—Approved 
87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 
Law & Ingham Transp. Co. Inc.—Pur. (Por.)—G. F. Dockham, MC-F-7166, 


“ey 


Russell Trucking Line, Inc.—Pur. (Por.)—C. D. Ambrosia Trucking Co., 
MC-F-7209, .... M.C. C. ...., 4-20-60. 
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Bakery Goods—Sioux City, Iowa to Eastern Destinations 5570, 67.81 
Baltimore & O. R. Co. v. Chicago & E. I. R. Co. (embraced in Chicago, 

B. & Q. R. Co. v. Chicago & E. I. R. Co.) 67.31 
Baltimore & O. R. Co. BS-Ap. 14487 (Modifications of Systems or Devices) 46.31 
Bangor & Aroostook R. Co. Ext.—Aroostook County, Maine 21.32, 21.78, 24.01, 27.31* 
Barner, P. L., Cont. Car. App. (npr) 24.03, 26.74, 27.42* 
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Bauman, A. W., Jr. Ext.—Coal 05.20, 27.42* 
Bee Line Truck Dispatch Conversion Proceeding (npr) 21.02, 21.81, 27.31° 
Bend-Portland Truck Service Inc.—Pur.—George & Susie E. Oltman (em- 
braces Bend-Portland Truck Service, Inc.—Investigation of Con- 
trol—George & Susie E. Oltman) (npr) 18.57, 28.24, 80.16, 82.33, 87.13° 
Berger, Emma, Conversion Proceeding (npr) 05.23, 27.32* 
Black Diamond Transp. Co. Com. Car. App. 23.46, 26.42, 27.32* 
Blackwood, F. S., Ext.—Akron, Dorset & Bellevue, Ohio (embraced in 
Kilbourne, W. H., Ext.—Akron, Dorset & Bellevue, Ohio) 27.42* 
Blake Motor Lines, Inc.—Pur.—Edward J. & Wm. J. Ryan (embraces 
Blake Motor Lines, Inc.—Conversion) 21.82, 27.31*, 87.13* 
Blodgett Uncrated Furniture Service, Inc. Ext.—N. Car. (npr) 21.42, 27.31* 
Blume, E. L., Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 
Bonney Motor Exp. Inc. Ext.—“Grandfather” App. (npr) 14.22, 16.66, 20.40, 27.31* 
Boston & M. R. Bonds Modification 31.0, 34.90 
Boston & M. Railroad, BS-Ap. 14500 (Modifications of Systems or Devices) 46.50 
Brady, J. J., Broker App. (npr) 23.60, 24.02, 27.72* 
Brass Strip—Bridgeport, Conn. to Glen Cove & New Hyde Park, N. Y. 
16.23, 53.41, 67.62 
Broderick, R. D. & D. L. Markey, Com. Car. App. (npr) 
05.90, 23.62, 24.01, 26.71, 27.32* 
Bueltel, E. H., Ext.—Dry Animal Feeds (npr) 17.43, 26.71, 27.32* 
Bugg & Davis Truck Lines Cont. Car. App. (npr) 24.11, 26.71, 26.74, 27.42* 
Building Materials—Waukegan to Omaha & Council Bluffs 55.04, 55.82, 67.64 
Burlington Truck Lines, Inc.—Pur.—G. R. & James Pirnie 
80.09, 80.20, 85.20, 85.30, 85.33, 87.13* 
Butler Truck Lines, Inc. Ext.—Oyster Shell (now retitled Joyner Truck 
Lines, Inc. Ext.—Oyster Shells) (npr) 26.74, 27.31° 


Cc & D Motor Delivery Co. Ext.—Gates Rubber Co. Plant—Nashville, Tenn. 
(embraced in Viking Freight Co. Ext.—Gates Rubber Co. Plant— 
Nashville, Tenn.) (npr) 27.32° 

C & H Transp. Co. Inc. Ext.—Denison, Texas 21.63, 21.72, 24.01, 24.13, 27.32* 

California, A. & S. F. Ry. Co.—Abandonment (Por.) Phoenix Br. & Con- 
struction of Substitute Line (npr) 29.40, 29.45, 29.91* 

Campbell, H. F. & H. B., Com. Car. “Grandfather” App. (npr) 27.31° 

Canadian Nat. Ry. Co.—Merger—Vt. & Province Line R. Co. (npr) 85.41, 87.11* 

Canned or Preserved Foodstuffs—Colo. to Texas 

55.70, 55.88, 64.10, 64.12, 64.15, 64.16, 67.82 

Carbon Blacks from La. & Texas to Institute, W. Va. 55.22, 64.03, 67.52, 71.31 

Caridi, Dominick, Cont. Car. App. (npr) 05.20, 23.63, 24.40, 27.42* 

Carolina Freight Carriers Corp. Ext.—Harrisburg, Pa. (npr) 24.13, 24.18, 27.32* 

Central & Southern Truck Lines, Inc. Ext.—Caseyville, Ill. (npr) 21.42, 27.41* 

Central of Ga. Ry. Co. Control (embraces Central of Ga. Ry. Co. Investi- 
gation of Control) 80.01, 81.92 

Central Wis. Motor Transport Co. Stock (npr) 33.31* 

Chambers, W. M., Truck Line, Inc. Ext.—Marine Animal Oil from & to 
Additional Points (npr) 21.56, 23.10, 26.71, 27.31* 

Chantry, A. B., Com. Car. “Grandfather” App. (npr) 20.40, 20.43, 27.32* 

Charges, see “Terminal Charges on Order Bill of Lading Shipments” 

Cherries from Salem & Woodburn, Oregon, to Portland, Oregon 55.83, 67.82 

Chesapeake & O. Ry. Co.—Abandonment—Eagle Rock—New Castle, Va. 

(npr) 29.20, 29.23, 29.34, 29.45, 29.91* 

Chesapeake Motor Lines, Inc. Ext.—Clarksburg, W. Va. (npr) 27.31* 

Ext.—Cumberland, Md. (npr) 27.32* 
Ext.—Meat Products (npr) 23.60, 27.31° 
Ext.—New York Points (npr) 27.31* 

Chicago, B. & Q. R. Co. v. Chicago & E. I. R. Co. (embraces Baltimore 
& O. R. Co. v. Chicago & E. I. R. Co.; Lake Cargo Coal from 
Cc. & E. I. R. Mines in Ind. & I11.) 

16.20, 54.77, 55.20, 60.31, 64.01, 64.11, 64.15, 67.31, 70.10 

Chicago, M., St. P. & P. R. Co.—Trackage Rights, etc.—Great Northern 
Ry. Co. 20.12, 27.11%, 29.10, 29.92%, 85.41, 86.30 
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Chicago, N. S. & M. Ry.—Abandonment of Entire Operation 
29.10, 29.20, 29.24, 29.41, 29.44, 29.92° 

Cieutat, S. S., Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 

City of Sturgeon Bay v. Ann Arbor R. Co. 16.33, 54.11, 64.22, 54.70, 54.78 

City Transfer & Storage Co.—Control—Interstate Freight Lines, Inc. 

81.11, 81.73%, 84.30 


Clinchfield R. Co.—Trackage Rights—Southern Ry. Co. (npr) 85.41, 86.31° 
Clipper Carloading Co. Inc. v. Pac. Motor Trucking Co. 04.54, 67.0 
Clothing—Winston-Salem to N. Y., N. J. & Pa. 13.42, 55.83, 67.85 
Cocoanut Husk Yarn—New York Harbor, N. Y. to Lockport, N. Y. 55.83, 67.99 
Commercial Carriers, Inc. Ext.—Nebr. & N. Mex. (embraced in Dallas 

& Mavis Fwdg. Co. Inc. Ext.—Nebr. & N. Mex.) (npr) 27.32* 
Commercial Oil Transport Ext.—Paint Materials (npr) 13.35, 27.32* 
Commoidities, see “Liquid Commodities, Eastbound—International Trans- 

port, Inc.” 
Commodity Credit Corp. v. Texas & Pac. Ry. Co. 62.01, 64.11, 67.19 
Connell Transport Co. Ext.—Chicago, Ill. 05.23, 21.02, 27.41*, 28.20 
Consolidated Freightways, Inc. (now entitled Consolidated Freightways 

Corp. of Del.) Ext.—Culbertson, Mont. (npr) 21.59, 27.31° 
Consolidated Freightways, Inc. Stock (embraces Consolidated Freight- 

ways, Inc. & Consolidated Freightways Co. Stock) (npr) 33.31* 
Corn & Corn Products, Ill. to Off. Ter. 55.11, 55.21, 55.82, 67.11, 71.70 
Cosgrove, Frank, Transp. Co. Inc. Ext.—Liquid Lard (npr) 24.01, 27.32* 


Craig Trucking, Inc. Ext.—Collinsville & Trenton, Ill. (npr) 24.01, 24.71, 27.32° 
Crenshaw, F. L., Com. Car. “Grandfather” App. (npr) 20.41, 20.48, 27.31° 





Dallas & Mavis Fwdg. Co. Inc. Ext.—Nebr. & N. Mex. (embraces Commer- 


cial Carriers, Inc. Ext.—Nebr. & N. Mex.) (npr) 24.11, 24.18, 27.32* 
Davidson Bros. Com. Car. App. 24.77, 27.31* 
Delaware, L. & W. R. Co. BS-Ap. 14592 (Modifications of Systems or 

Devices) 46.30 


Denver-Chicago Trucking Co. Inc. of Ky. Ext.—Gates Rubber Co. Plant— 
Nashville, Tenn. (embraced in Viking Freight Co. Ext.—Gates 
Rubber Co. Plant—Nashville, Tenn.) (npr) 27.32* 

Denver-Colorado Springs-Pueblo Motor Way, Inc.—Pur. (Por.)—Amer. 
Buslines, Inc. (embraced in Transcontinental Bus System, Inc.— 
Control—Denver-Colorado Springs-Pueblo Motor Way, Inc. & 
Denver-Salt Lake-Pac. Stages, Inc.) 81.72* 

Denver-Colorado Springs-Pueblo Motor Way, Inc.—Note (embraced in 
Transcontinental Bus System, Inc.—Control—Denver-Colorado 
Springs-Pueblo Motor Way, Inc. & Denver-Salt Lake-Pac. Stages, 


Inc.) 33.52* 





Direct Transp. Co. Inc.—Petition for Declaratory Order 11.00, 20.10, 20.13, 21.00 
Distribution Rates—Freight, All Kinds, South Bend, Ind. 55.07, 55.83, 67.00 
Dixie Ohio Exp. Inc. Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 
Dixie-Pac. Refrigerated Service, Inc. Com. Car. “Grandfather” App. 

20.40, 20.43, 27.32* 
Drake, Bill, Com. Car. “Grandfather” App. (npr) 05.10, 20.40, 27.31° 
Dudley Trucking Co. Inc. Conversion Proceeding (npr) 21.22, 21.81, 27.31° 








Eagan, Percy, Com. Car. App.—House Trailers (embraces Atkinson, 
Charles, Com. Car. App.) (npr) 24.67, 27.32° 
Eastern Delivery Service, Inc. Cont. Car. App. 


05.23, 13.71, 21.22, 21.72, 22.05, 23.42, 27.41° 
Eick, L. J.—Control—Waer Bus Lines, Inc.; Waer Bus Lines, Inc.—Pur. 


—L. J. Eick (npr) $2.14, 85.24, 87.12* 
Eklund Bros. Transport, Inc. Com. Car. App. (npr) 24.01, 24.07, 27.32* 
Ellingson Lumber Co. v. Great Northern Ry. Co. 02.00, 49.20, 62.03, 67.41, 70.20 
Emery Transp. Co. Ext.—New Eng. States (npr) 24.01, 24.10, 27.32* 
Erskine & Sons, Inc. Ext.—18 States (npr) 21.50, 23.20, 23.62, 27.31* 


Exley Exp. Inc.—Pur.—Rudolph Olsen 82.01, 82.80, 83.35, 87.17* 
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Fare, see “Increased Fare bet. Detroit, Mich. & Windsor, Ont. Can.” 
Feiner, Harold, Cont. Car. App. (npr) 05.20, 13.73, 23.68, 24.03, 26.70, 27.41* 
Follmer, H. H., Cont. Hauling, Inc. Ext.—Ohio Origins (npr) 05.21, 20.18, 27.41° 
Foodstuffs—Bet. Mich. & Pa. & from Pa. to N. J.-N. Y. 65.02, 65.82, 67.82 
Foodstuffs, see “Canned or Preserved Foodstuffs—Colo. to Texas” 
Ford Motor Co.—Terminal Allowance—Practices of Carriers affecting 

Operating Revenues & Expenses, Part II, Terminal Services 

42.52, 42.54, 42.55 

Forwarder Pickup Allowances at Los Angeles & Anaheim, Calif. 16.40, 45.11 
Fourteenth Ave. Cartage Co. Conversion Proceeding (npr) 21.81, 27.31° 
Freight, All Kinds—Kansas City to Kans., Mo. & Nebr. (I & 8 7266) 53.41, 55.82 
Freight, All Kinds—Kansas City, Mo.—Kans. to Nebr. (I & S 7265) 55.06, 67.01 
Fresno-Albuquerque Truck Line, Inc. Ext.—Golden, Colo. 13.71, 21.21, 23.50, 27.31° 
Furniture from Pac. Ports to East 64.30, 67.86, 70.41 


Gates Rubber Co. v. Atchison, T. & S. F. Ry. Co. 53.30, 66.77 
General Increases—L.T.L. Commodity Rates—Pac. Northwest (embraced 
in General Increases—L.T.L.—Pac. Northwest) 68.28 
Georgia Public Service Commission v. Bush Terminal R. Co. 
54.13, 54.30, 55.21, 55.62, 67.45 
General Increases—L.T.L.—Pac. Northwest (embraces General Increases 
—L.T.L. Commodity Rates—Pac. Northwest) 17.43, 68.28 
Gilbert, H. S., Ext.—Wrecked Motor Vehicles (npr) 
18.35, 18.57, 24.01, 24.11, 26.71, 27.32% 
Glacken Transp. Inc. Ext.—Pa. (npr) 21.22, 24.15, 27.31° 
Goddard, Reginald, Ext.-New Eng. States (npr) 24.11, 26.71, 27.31* 
Good’s Transfer, Inc. Ext.—Meats (npr) 23.71, 24.01, 27.31* 
Grain Transit at Concordia, Kans. via CB&Q 67.11, 70.26, 70.40 
Gray, Jack, Co. Inc. Com. Car. App. (npr) 24.01, 27.31° 
Great Lakes Carbon Corp. v. Carolina, C. & O. Ry. 16.10, 62.01, 67.31 
Great Northern Ry. Co.—Control—Superior & Duluth Transfer Co. 
04.51, 04.52, 21.77, 80.17, 80.20, 81.71° 
Gregory Heavy Haulers, Inc. Ext.—Ill. (npr) 16.30, 24.01, 27.32° 
Greyhound Corp. Ext.—Charleston Air Force Base, see “Atlantic Grey- 
hound Corp.” 
Greyhound Corp. Note (npr) 33.22 


Hashem, C. J. & J., Com. Car. “Grandfather” App. (npr) 20.40, 27.31% 
Henderson, H. R., Ext.—Petroleum Products in Container 05.20, 27.42* 
Hendricks, R. J., Com. Car. “Grandfather” App. (npr) 05.10, 20.43, 27.31* 
Herr, B. H., Ext.—Hamburg, N. Y. (npr) 23.10, 24.30, 24.53, 26.71, 27.31* 
Herr, B. H., Ext.—Lumber from Maine & N. H. to Four States (npr) 

16.50, 17.48, 27.31¢ 
Hightower, J. M., Jr., Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 
Hoover Motor Exp. Co. Inc. Ext.—Whiskey (npr) 22.01, 27.32* 
Hoyt, L. R., Ext.—Rough Lumber (npr) 27.31° 
Hyder, Clay, Trucking Lines, Inc. Ext.—Waynesville, N. Car. (npr) 

24.01, 26.10, 27.32* 
Husby, Wm. E., Com. Car. “Grandfather” App. (npr) 20.43, 27.31° 


Illinois Central R. Co. Ext.—New Orleans & Baton Rouge, La. 22.05, 27.31* 
Import Rates—West Coast Ports to East (I & 8 7077) 67.86, 70.41 
Import Volume Forwarder Rates—Pac. Coast to East (No. 32547) 
16.23, 21.14, 53.70, 57.15, 67.00, 70.28 

Increased Fare bet. Detroit, Mich. & Windsor, Ont. Can. 64.03, 64.10, 69.50, 69.52 
Increases, see “General Increases—L.T.L.—Commodity Rates—Pac. 

Northwest” 
Increases, see “General Increases—L.T.L.—Pac. Northwest” 
Indiana Refrigerator Lines, Inc. Ext.—Indianapolis, Ind. (npr) 27.31* 
Insured Transporters, Inc. Ext.—Motor Vehicles from Points in Wash. 

(npr) 22.76, 26.74, 27.32° 
Iron, see “Pig Iron—Ashland, Ky. to Kansas City, Mo.” 
Iron, see “Powdered Iron—Bet. Middle Atlantic Ter. Points” 
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Iron & Steel Articles—Chicago & Joliet to Iowa 64.10, 67.61 
Iron or Steel Cans—New Orleans, La. to Ga. 55.02, 55.62, 55.82, 67.61 


J-T Transport Co. Inc. Ext.—Buffalo, N. Y. 23.30, 24.03, 26.60, 26.74, 27.42* 
Jackson, J. M., Cont. Car. App. (npr) 24.01, 27.41* 
Jenkins, V. M., Com. Car. “Grandfather” App. (npr) 20.40, 27.31° 
Jessup, Dale, Cont. Car. App. (npr) 05.20, 24.53, 27.41* 
Johncox, Arthur & Son, Com. Car. App.—Sec. 7(c) 20.40, 21.22, 27.31*, 81.00 
Johnny’s Auto & Truck Towing, Inc. Com. Car. App. 02.23, 21.76, 24.01, 27.32* 
Johnson, A. O., Com. Car. “Grandfather” App. (embraces Sephton, John, 

Com. Car. “Grandfather” App.) (npr) 20.40, 27.31* 
Jordon Enterprises, Inc. Com. Car. “Grandfather” App. (npr) 27.31* 
Joseph, A., & Co., Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 
Joyner Truck Lines, Inc. Ext.—Oyster Shells, see “Butler Truck Lines, 

Inc.—Oyster Shell” 


Kansas-Ariz. Motor Exp. Inc.—Conversion Proceeding (npr) 05.22, 27.32* 

Kazanova, J. L., Com. Car. App. (npr) 23.60, 26.71, 27.32* 
Kilbourne, W. H., Ext.—Akron, Dorset & Bellevue, Ohio (embraces 
Blackwood, F. S., Ext.—Akron, Dorset & Bellevue, Ohio) (npr) 

24.03, 27.42* 

Kissinger, L. T., Com. Car. App. (npr) 18.30, 23.60, 27.31° 

Kobylaski, Michael, Com. Car. “Grandfather” App. (npr) 20.40, 20.43, 27.31* 

Kotwica, C. J., Ext.—Copper & Brass (npr) 05.20, 26.71, 27.42* 
Krapf, H. H.—Pur.—Nathan Altemose (Arlene Z. Altemose, Adminis- 

tratrix) 06.20, 16.47, 82.01, 82.73, 87.17* 


L. & M. Exp. Co. Ext.—Roanoke, Va. (npr) 24.55, 24.80, 27.32* 
L. P. M. Corp. Ext.—Added States (npr) 05.20, 16.69, 26.70, 27.41* 
Lahn Transp. Com. Car. “Grandfather” App. (npr) 20.43, 27.31* 
Lake Cargo Coal from C. & E. I. R. Mines in Ind. & Ill. (embraced in 
Chicago, B. & Q. R. Co. v. Chicago & E. I. R. Co.) 67.31 
Lamb, Wm. R., Com. Car. “Grandfather” App. 04.01, 13.71, 20.40, 27.31* 
Lambrecht, L. A., Trucking Co. Conversion Proceeding (npr) 21.81, 27.31* 
Law & Ingham Transp. Co. Inc.—Pur. (Por.)—G. F. Dockham (npr) 
82.33, 83.35, 87.23* 
Leaman Transp. Co. Inc. Ext.—Bridgeport (npr) 27.32° 
Leatham Bros. Inc. (formerly entitled Smith Trading Co. Inc.) Ext.— 
Salt (embraced in Utah Pac. Lumber Transp. Co. Ext.—Salt & 
Salt Products) (npr) 27.41* 
Lee, Eugene, Conversion Proceeding (npr) 05.20, 16.33, 27.32* 
Lewis, B. M., Com. Car. “Grandfather” App. 04.02, 04.03, 20.41, 27.31* 
Liquid Commodities, Eastbound—International Transport, Inc. 53.72, 67.84 
Liquors, see “Malt Liquors—Tampa to Atlanta & Mobile” 
Lock City Transp. Co. Ext.—Dollar Bay (npr) 26.71, 27.31* 
Loftus, I. F., Com. Car. App. (npr) 13.73, 27.31°* 
Lorentzen, Eric, Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 
Lumber—Free Time Allowance at Hold Points 
02.10, 16.30, 17.43, 41.10, 43.40, 54.43, 56.01, 56.05, 56.26, 70.30 
Lynchburg Traffic Bureau v. Smith's Transfer Corp. of Staunton, Va. 
11.05, 53.82, 57.30, 60.32, 67.02, 67.85, 67.99 


M. P. & St. L. Express, Inc. Ext.—Paducah, Ky.-Memphis, Tenn. (em- 

braces Viking Freight Co. v. M. P. & St. L. Exp., Inc.) 21.51, 24.13, 27.32* 
Madeira, E. F., Inc. Conversion Proceeding (npr) 21.81, 27.31* 
Magic Empire Exp. Com. Car. App. (npr) 24.06, 26.71, 27.32* 
Malt Liquors—Tampa to Atlanta & Mobile 55.83, 67.84 
Mangum Trucking Co. Inc. Com. Car. “Grandfather” App. 20.40, 27.31* 
Marcus, J. K., Conversion Proceeding (npr) 21.02, 21.81, 27.31* 
Marks, M. S., Conversion Proceeding 21.81, 27.32° 
Mason & Dixon Tank Lines, Inc. Ext.—Chemicals (embraces Rowe Trans- 

fer & Storage Co. Inc. Ext.—Chemicals) 20.12, 21.94, 24.07, 27.32* 
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Materials, see “Building Materials—Waukegan to Omaha & Council 
Bluffs” 
Maxwell Co. Ext.—Dayton, Ohio (npr) 24.01, 27.32* 
Ext.—Houston, Texas (npr) 16.33, 16.34, 18.32, 27.31* 
Mead Board Sales, Inc. v. New York, C. & St. L. R. Co. 11.94, 60.13, 62.03, 66.45, 71.80 
Melton Truck Lines, Inc. Ext.—Miss. (npr) 14.20, 20.30, 21.42, 21.68, 27.31* 
Mercury Freight Lines, Inc. Ext.—Birmingham, Dallas, Houston (em- 
braced in Roadway Exp. Inc. Ext.—Birmingham, Dallas, Hous- 
ton) 27.31* 
Messick, H., Inc. Ext.—Carthage, Mo. 24.03, 24.87, 27.42° 
Midwest Coast Transport, Inc. Ext.—Ports of Entry in Minn. & N. Dak. 
(npr) 25.07, 25.11, 27.32° 
Midwest Coast Transport, Inc. Ext.—St. James, Minn. (npr) 
16.40, 16.69, 21.02, 23.60, 27.31* 
Miller, Eldon, Inc. Ext.—Acids & Chemicals (npr) 24.01, 27.32* 
Ext.—Colo. 24.01, 27.32* 
Miller Transporters, Ltd. Ext.—Ark., La. & Texas (npr) 24.11, 24.13, 26.71, 27.32* 
Ext.—Counties in Miss. (npr) 21.02, 27.31° 
Missouri Pac. R. Co.—Discontinuance of Passenger Service bet. Atchison 
& Downs, Kans. 02.06, 02.10, 29.03, 29.11, 29.23, 29.25, 29.32, 29.45 
Missouri Pac. R. Co. Equipment Trust Ctfes (npr) 33.12* 
Missouri Pac. R. Co., Gulf, Mobile & Ohio R. Co. BS-Ap. 14542 (Modifica- 
tions of Systems or Devices) 46.30 
Modifications of Systems or Devices, see “Baltimore & Ohio R. Co. BS-Ap. 
14487,” “Boston & M. R. BS-Ap. 14500,” “Missouri Pac. R. Co., 
Gulf, Mobile & Ohio R. Co.,” “New York Central R. Co. BS-Ap. 
14568” 
Molasses—From Boston to Norwich, Conn. & St. Johnsbury, Vt. 
55.14, 55.83, 64.11, 67.81 
Mongillo, David, & Sons, Com. Car. App. 24.01, 24.11, 24.17, 26.71, 27.32* 
Monkem Co. Inc. Ext.—Salt (npr) 05.10, 24.11, 27.32" 
Montezuma Truck Lines, Inc., see “Able, J. B., Ext.—Bulk Cement” 
Moore Handley Hardware Co. Inc. Cont. Car. “Grandfather” App. 
(npr) 16.10, 27.31* 
Morgan Drive-Away, Inc. Ext.—Brookville, Ohio (npr) 18.35, 24.55, 27.32* 
Moyer, P. K., Com. Car. App. 21.21, 23.62, 24.17, 27.31°* 
Mushroom Transp. Co. Inc.—Pur.-—Karl & Roy Newell (embraces Mush- 
room Transp. Co. Inc.—Notes) 87.13* 
Mushroom Transp. Co. Inc.—Notes (embraced in Mushroom Transp. Co. 
Inc.—Pur.—Karl & Roy Newell) 33.53* 
Muske Machinery Cartage, Inc. Com. Car. App. (npr) 24.11, 26.71, 27.32* 
Mutrie, P. B., Motor Transp. Inc. Ext.—Benzyl Chloride, in Bulk (em- 
braces Wenham Transp. Inc. Ext.—Wickliffe, Ohio, York Truck- 
ing Inc. Ext.—Compressed Gases) 20.12, 21.62, 22.54, 27.32° 


Nelson, A. G., Inc.—Interpretation of Permit (npr) 22.01 
Nelson, A. J. & A. B. Arthur, Com. Car. “Grandfather” App. (npr) 20.41, 27.31* 
Nelson, Denzel (now retitled Nelson Trucking, Inc.) Ext.—Green Salted 
Hides (npr) 27.31° 
New York Central R. Co.—Trackage Rights (Modification)—Canadian 
Nat. Ry. Co. (npr) 85.41, 86.32* 
New York Central R. Co. BS-Ap. 14568 (Modifications of Systems or 
Devices) 46.30, 46.40 
New York Central R. Station at Jay St. Terminal, Brooklyn, N. Y. 
16.23, 17.43, 20.15, 26.70, 42.10, 42.11 
New York, N. H. & H. Co. Loan Guaranty (npr-?) 31.40 
New York, N. H. & H. R. Co. Notes (npr-?) 31.40 
Newsom Transports, Inc. Cont. Car. App. (npr) 23.50, 24.09, 27.41* 
Newsprint Paper—Calhoun, Tenn. to Baton Rouge, La. 
16.10, 55.21, 55.62, 60.30, 60.31, 64.11, 67.65 
North Pac. Forwarders, Inc. Ext.—Southbound 24.55, 27.61* 
Norwalk Truck Lines, Inc. Securities 33.63* 
Nowinsky, J. H., Trucking Co.—Investigation & Revocation of Permits 22.00, 23.60 
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Ochse, W. R. & R. F., Ext.—10 States (npr) 24.01, 24.11, 27.32* 
Ohio Car. Corp. Conversion Proceeding (npr) 21.81, 27.32* 
Oil Carriers Co. Ext.—Chemicals 24.01, 27.32* 
Olson, T. R., Ext.—Minn. & Iowa (npr) 24.53, 27.31° 
Ext.—Mo. (npr) 27.31° 
Ext.—Nebr. (npr) 27.31° 
Ext.—Okla. (npr) 27.31° 
Old Bags—East to Texas & La. 55.62, 55.70, 67.59 

O’Neill, H. M.—Control—Motor Leasing New York Corp.—Pur.—Hayes 
Trucking, Inc. 80.13, 87.17* 

O’Neill, H. M.—Control—Ala. Transport, Inc. (embraced in Alabama 
Transport, Inc. Cont. Car. App.) (npr) 80.13, 81.74* 

O’Neill, H. M.—Control—Tropical Transport, Inc. (embraced in Tropical 
Transport, Inc. Cont. Car. App.) (npr) 81.74* 


Overfiow Provisions in Connection with Class Rates—Central Ter. 02.15, 49.10, 55.51 


P & P Cartage, Inc. Cont. Car. App. (npr) 16.34, 18.32, 23.60, 27.42* 
Panhandle Eastern Pipe Line Co.—Investigation of Operations 


02.00, 02.02, 05.90, 46.70 
Paper, see “Newsprint Paper—Calhoun, Tenn. to Baton Rouge, La.” 


Paper—Philadelphia to New York City & N. J. Points 64.11, 67.65 
Paper, see “Printing Paper—Holyoke, Mass. to Clayton, N. Y.” 
Patnode, Donald, Com. Car. App. (npr) 21.21, 21.50, 23.62, 27.31° 
Patterson, Wm., Ext.—Englishtown, N. J. (npr) 24.03, 24.30, 24.55, 26.74, 27.42* 
Pennsylvania R. Co.—Discontinuance of Passenger Service—Camden- 
Pemberton, N. J. (npr) 14.30, 29.03, 29.45 
Pennsylvania R. Co.—Trackage Rights—Lehigh Valley R. Co. (npr) 85.41, 86.31* 
Petroleum & Products—St. Louis, Mo. to Cincinnati, Ohio 67.52 
Petroleum Car. Corp. Ext..—Bulk Salt Cake (npr) 24.01, 27.31* 


Petroleum Car. Corp. Ext.—Fly Ash from Macon & Brunswick, Ga. (em- 
braces Petroleum Car. Corp. Ext.—Fly Ash from Points in Ala. 
Sub 140) (npr) 24.15, 24.53, 26.76, 27.31° 
Petroleum Car. Corp. Ext.—Naval Stores from Jacksonville, Fla. (npr) 
22.53, 22.54, 22.67, 24.65, 27.31% 
Petroleum Car. Corp. Ext.—-Pentachlorophenol (embraces Petroleum 
Transit Co. Inc. Ext.—Pentachlorophenol) 20.32, 22.54, 24.14, 24.15, 27.31° 
Petroleum Transit Co. Inc. Ext.—Pentachlorophenol (embraced in Petro- 


leum Car. Corp. Ext.—Pentachlorophenol) 27.32* 
Petroleum Car. Corp. Ext.—Savannah, Ga. (embraced in Walker Hauling 

Co. Inc. Ext.—F la.) 27.31° 
Pickup, see “Forwarder Pickup Allowances at Los Angeles & Anaheim, 

Calif.” 
Pig Iron—Ashland, Ky. to Kansas City, Mo. 53.73, 55.21, 67.61 
Pipe & Related Articles—Red Wing, Minn. to S. Dak. 55.81, 55.83, 67.69 
Poole’s Drayage Co. “Grandfather” App. (npr) 20.40, 27.31° 
Powdered Iron—Bet. Middle Atlantic Ter. Points 55.80, 67.58 
Powers, J. H., Inc. Com. Car. “Grandfather” App. (npr) 20.40, 27.31° 
Powers, J. H., Inc. Ext.—Canned Goods (npr) 24.58, 27.31° 
Preserved, see “Canned or Preserved Foodstuffs—Colo. to Texas” 
Printing Paper—Holyoke, Mass. to Clayton, N. Y. 55.83, 62.01, 62.07, 64.11, 67.65 
Products, see “Corn & Corn Products, Ill. to Off. Ter.” 
Pulpboard—Philadelphia, Pa. to Greensboro, N. Car. 16.46, 16.52, 55.81, 67.45 
Railway Exp. Agency, Inc. Ext.—-Greensboro, N. Car. (npr) 27.31* 


Railway Exp. Agency, Inc. Ext.—Houston-San Antonio, Texas (npr) 
20.22, 26.74, 27.31° 
Rates, see “Assembly Rates—Del., N. J. & Pa. to Philadelphia” 
Rates, see “Distribution Rates—Freight, All Kinds, South Bend, Ind.” 
Rates, see “Import Volume Forwarder Rates—Pac. Coast to East” 
Rates, see “Import Rates—West Coast Ports to East” 
Rates, see “Overflow Provisions in Connection With Class Rates— 
Central Ter.” 





m 


Ta TA TD 


an din din tin tn in i 












SEPTEMBER, 1¥60 





Rates, see “Regulations for Payment of Rates & Charges” 
Rawlings Truck Line, Inc. Ext.—Lumber Except Plywood & Veneer 
(npr) 26.71, 27.32* 
Red Arrow Freight Lines, Inc. Com. Car. “Grandfather” App. (npr) 
20.40, 20.43, 27.31° 
Red Ball Motor Freight, Inc. Ext.—Rodessa, La. (npr) 18.44, 25.07, 25.50, 25.61, 27.31° 
Reed Trucking Co. Com. Car. “Grandfather” App. (npr) 20.40, 27.32* 
Regulations for Payment of Rates & Charges 16.46, 70.29 
Return Load Provision—Eldon Miller, Inc. (embraced in Return Load 
Rule—Emery Transp. Co.) 
Return Load Rule—Emery Transp. Co. (embraces Return Load Provision 
—Eldon, Miller, Inc.) 55.70, 57.21, 70.10 
Ripon Trucking Co. Conversion Proceeding (npr) 21.81, 27.31* 
Roadway Exp. Inc. Ext.—Birmingham, Dallas, Houston (embraces Mer- 
cury Freight Lines, Inc. Ext.—Birmingham, Dallas, Houston) 
23.62, 24.18, 27.31* 


Robertson Tank Lines, Inc. Ext.—Petroleum to La. 24.10, 26.71, 27.31* 
Rogal, Phyllis J. & Bruce A., Broker App. (npr) 21.19, 27.71* 
Rohrbaugh, W. N. & J. E. Livelsberger Ext.—Ga. 05.20, 05.21, 27.41*%, 49.60 
Routing—Louisville & N. R. Co. 54.41, 67.94 
Rowe Transfer & Storage Co. Inc. Ext.—Chemicals (embraced in Mason 

& Dixon Tank Lines, Inc. Ext.—Chemicals) 27.32* 


Rule, see “Return Load Rule—Emery Transp. Co.” 
Rules, Standards & Instructions for the Installation, Inspection, Main- 


tenance & Repair of Power or Train Brakes 46.20 
Russell Trucking Line, Inc.—Pur. (Por.)—C. D. Ambrosia Trucking Co. 
84.33, 87.23° 
Ryder System, Inc. Stock (npr) 33.53* 
Ryder Tank Line, Inc. Ext.—Fla. (embraced in Walker Hauling Co. Inc. 
Ext.—F la.) 27.32° 
St. Louis-S. F. Ry. Co. Discontinuance of Service bet. Fort Scott, Kans. 
& Tulsa, Okla. (npr) 16.75, 29.03, 29.23, 29.45 
Schroll, F. C., Com. Car. “Grandfather” App. (npr) 27.31* 
Seaboard Air Line R. Co. Equipment Trust Ctfes (npr) 33.12* 
Sephton, John, Com. Car. “Grandfather” App. (embraced in Johnson, 
A. O., Com. Car. “Grandfather” App.) (npr) 27.31* 
Shelby Stockyards Co. v. Great Northern Ry. Co. 02.00, 02.06, 42.32 
Sherwood, Charles, Com. Car. “Grandfather” App. (npr) 18.57, 20.40, 27.31° 
Shortenings from Champaign, Ill. to Mich. 55.83, 64.10, 64.15, 67.83 
Sites Silver Wheel Freightlines, Inc. Ext.—Milton-Freewater 27.32° 
Smith’s, Inc. Ext.—Marshall, Minn. (npr) 27.31° 
Smith, L. L., Ext.—Hundred Miles (npr) 14.20, 27.32* 


Smith Trading Co. Inc. Ext.—Salt, see “Utah Pac. Lumber Transp. Co. 
Ext.—Salt & Salt Products” 


Snow, J. E., Com. Car. App. (npr) 24.01, 27.32* 
Sorendino, Samuel, Com. Car. App. 05.90, 27.42* 
Southern Truck Lines, Inc. Com. Car. “Grandfather” App. (npr) 20.40, 21.22, 27.31* 
Southwestern Petroleum Co. Inc. v. St. L. S. Ry. Co. 53.30, 66.64 


Steel, see “Iron & Steel Articles—Chicago & Joliet to Iowa” 
Steel, see “Iron or Steel Cans—New Orleans, La. to Ga.” 


Storch Trucking Co. Inc. Conversion Proceeding 05.28, 21.02, 21.81, 27.32° 
Subler Transfer, Inc. Conversion Proceeding (npr) 27.31* 
Super Tire Service, Inc. Cont. Car. App. (npr) 21.21, 27.41° 
Swaney, Willard, Com. Car. “Grandfather” App. (npr) 17.02, 27.31* 
Swift Van & Storage Co. Ext.—Gateway Removal (npr) 25.07, 25.40, 27.32* 
Sykes Transp. Co. Com. Car. App. 20.20, 24.10, 24.58, 24.55, 27.32* 
Tavss, Z., Inc. Conversion Proceeding (npr) 21.81, 27.31° 
Teagle, J. T. & V. F. Ewell Cont. Car. App. 24.03, 26.71, 27.42* 
Terminal Charges on Order Bill of Lading Shipments 42.21, 64.08, 67.09 


Texas Gas Transmission Corp. v. Alton & S. R. 
11.94, 16.10, 16.80, 57.80, 67.34, 57.39, 66.72 
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Textile Motor Freight, Inc. Ext.—N. Y. & Pa. to the South (npr) 
16.75, 24.01, 24.11, 27.32* 


Thomas Motor Freight, Inc. Ext.—Pipe 21.02, 21.72, 24.45, 27.31* 
Thompson, R. E. & Sons, Inc. Ext.—Alpha, Ill. (npr) 27.31° 
Thrift Transfer, Inc. Com. Car. App. (npr) 24.13, 24.52, 27.32* 
Tobacco—Bet. Points in N. Y., N. J., Ky., N. Car. & Va. 62.05, 63.04, 64.11, 67.97 
Tobacco—East Hartford, Conn. to Mass. 55.81, 67.97 
Toilet Preps.—Springfield, Mass. to Middle Atlantic Ter. 55.83, 67.91, 70.23 
Tractor Transport, Inc. Ext.—22 States (npr) 05.23, 24.53, 26.70, 27.41* 
Transamerican Freight Lines, Inc.—Pur.—J. E. Jackson 85.33, 87.13* 


Transcontinental Bus System, Inc.—Control—Denver-Colorado Springs- 
Pueblo Motor Way, Inc. & Denver-Salt Lake-Pac. Stages, Inc. 
(embraces Denver-Colorado Springs-Pueblo Motor Way, Inc.— 

Pur. (Por.)—American Buslines, Inc., Denver-Colorado Springs- 
Pueblo Motor Way, Inc.—Note, Transcontinental Bus System, Inc. 
—Note) 81.72*, 85.44 

Transcontinental Bus System, Inc.—Note (embraced in Transcontinental 
Bus System, Inc.—Control—Denver-Colorado Springs-Pueblo 
Motor Way, Inc. & Denver-Salt Lake-Pac. Stages, Inc.) 33.52* 

Transit, see “Grain Transit at Concordia, Kans. via CB&Q” 

Tropical Transport, Inc. Com. Car. App. (embraces O’Neill, H. M.— 


Control—Tropical Transport, Inc.) (npr) 24.16, 27.42%, 80.13 
Truck Transport Corp. Com. Car. “Grandfather” App. (npr) 20.40, 27.32* 
Union Pac. Motor Freight Co. Ext.—Idaho Points 26.42, 27.31%, 54.12 
United Parcel Service, Inc. Ext.—Ariz. & Calif. (npr) 20.08, 21.22, 27.31* 


Utah Pac. Lumber Transp. Co. Ext.—Salt & Salt Products (embraces 
Leatham Bros. Inc. (formerly entitled Smith Trading Co. Inc. 
Ext.—Salt) (npr) 20.30, 21.22, 23.70, 24.63, 26.70, 26.71, 27.31%, 81.19 


Viking Freight Co. v. M. P. & St. L. Express, Inc. (embraced in M. P. 
& St. L. Express, Inc. Ext.—Paducah, Ky.-Memphis, Tenn.) 
Viking Freight Co. Ext.—Collins, Miss. (npr) 24.01, 27.32* 
Viking Freight Co. Ext.—Gates Rubber Co. Plant—Nashville, Tenn. (em- 
braces C & D Motor Delivery Co. Ext.—Gates Rubber Co. Plant— 
Nashville, Tenn., Denver-Chicago Trucking Co. Inc. of Ky. Ext. 
—Gates Rubber Co. Plant—Nashville, Tenn.) (npr) 24.01, 27.32* 


Wabash Valley Trucking, Inc. Ext.—Waste Paper (npr) 24.53, 26.79, 27.31* 
Walker Hauling Co. Inc. Ext.—Fla. (embraces Ryder Tank Line, Inc. 
Ext.—Fla. Petroleum Car. Corp. Ext.—Savannah, Ga.) 
20.31, 21.02, 24.15, 24.52, 27.32* 
Walker Hauling Co. Inc. Ext.—Vegetable Oils, Ala. to Chattanooga, Tenn. 


(npr) 24.01, 24.30, 27.32* 
Watkins Motor Lines, Inc. Ext.—Flint, Mich. (npr) 24.13, 26.71, 27.32* 
Wencka, Elsie, Passenger Broker App. (npr) 05.60, 27.72* 
Wenham Transp. Inc. Ext.—Wickliffe, Ohio (embraced in Mutrie, P. B., 

Motor Transp. Inc. Ext.—Benzyl Chloride, in Bulk) 27.32* 
Western Carriers Tariff Bureau—Agreement 51.22, 51.72* 
White, P. C., Truck Line, Inc. Ext.—Tyndall Field, Fla. 21.57, 21.58, 27.32* 


Whitfield Transp. Inc. v. Joseph Solis, Jr. dba Solis Trucking (embraces 
Able, John B. (now retitled Montezuma Truck Lines, Inc.) Ext. 


—Bulk Cement) 22.01, 22.06, 24.46, 27.32* 
Whiting, Robert H., Cont. Car. App. (npr) 20.13, 21.72, 23.62, 27.41* 
Whitmer, A. F., Cont. Car. App. (embraces Whitmer, A. F., Cont. Car. 

App., MC-116329, Sub 3) 05.10, 24.01, 24.52, 27.32* 
Whyte Trucking Co. Inc. Cont. Car. App. (npr) 05.93, 23.62, 27.41* 
Willeford, B., Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 
Williams, Evan—lInvestigation of Operations 04.06, 05.90, 05.91 
Willman, L. G., Cont. Car. App. 05.20, 24.03, 26.74, 27.42* 


Wilson, D. L.—Investigation of Operations 05.00, 05.90, 05.92, 16.10 
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Winston-Salem Southbound Ry. Co.—Control—High Point, Thomasville 

& Denton R. Co. 80.09, 81.00, 81.71%, 85.41 
Woodrum Field Airport Limousine Ser. Inc. Com. Car. App. 04.10, 27.21* 
Wyatt, Charles & George McCormick, Com. Car. App. (npr) 24.14, 27.31* 


Yarn, see “Cocoanut Husk Yarn—New York Harbor, N. Y. to Lockport, 

x. E. 
York Interstate Trucking, Inc. Ext.—St. Louis, Mo. (npr) 16.80, 27.31* 
York Trucking, Inc. Ext—Compressed Gases (embraced in Mutrie, P. B., 

Motor Transp. Inc. Ext.—Benzyl Chloride, in Bulk) 27.32* 
Younger Bros. Inc. Ext.—Empty Shipper-Owned Trailers (npr) 20.12, 27.32° 











List of New Members * 


Samuel Berman, 510 Majestic Building, Denver 2, Colorado. 

Allan F. Borroughs, 1739 Eagles Nest Drive, Belleair, Florida. 

John B. Boutwell, Route 2, Box 206, Huntsville, Alabama. 

Henry L. Carpenter, Jr., 2332 Brighton Drive, Louisville 5, Kentucky. 


Charles E. Creager, General Traffic Manager, Novick Transfer Co., Inc., 700 North 
Cameron Street, Winchester, Virginia. 


Donald L. De Paul, 23300 Gilmore Street, Canoga Park, California. 


A. Paul Funkhouser, Assistant General Counsel, Norfolk and Western Railway 
Company, 106 North Jefferson Street, Roanoke, Virginia. 


William C. Gordon, Hercules Powder Company, Inc., Delaware Trust Building, 
Wilmington 99, Delaware. 


Walter P. Graf, Traffic Representative, Westinghouse Electric Corporation, Box 104, 
Hampton, South Carolina. 


Donald Paul Griffith, ay et Agent, Southern Pacific Company, 77 Market 
Street, San Francisco 5, California. 


Albert J. Hauer, 20 Forest Avenue, Fond du Lac, Wisconsin. 
William E. Kenworthy, 419 Mining Exchange Building, Colorado Springs, Colorado. 


Albert W. Laisy, Attorney at Law, Baltimore & Ohio Railroad Company, 2 North 
Charles Street, Baltimore 1, Maryland. 


Carroll V. Lewis, 314-324 Ohio Building, Sidney, Ohio. 
J. R. Mulliner, 817 Continental Bank Building, Salt Lake City 1, Utah. 


Max O. Nye, Assistant to the President, Insured Transporters, Inc., 251 Park Street, 
San Leandro, California. 


Allen J. O’Brien, 610 Shoreham Building, Washington 5, D. C. 


Jack Rand, Commerce Assistant, New York Central System, 1225 LaSalle Street 
Station, Chicago 5, Illinois. 


Charles C. matthere. Jr., Assistant General Solicitor, The Baltimore and Ohio 
Railroad Co., orth Charles Street, Baltimore 1, Maryland. 


John P. Rohrer, i Assistant to Divisional Traffic Manager, Permanente Cement 
Company, 5075 East Marginal Way, Seattle 4, Washington. 
R. Newton Rooks, 208 South LaSalle Street, Chicago 4, Illinois. 


Albert A. See, Assistant Traffic Manager, United Cooperatives, Inc., 111 Glamorgan 
Street, Alliance, Ohio. 


J. Wade Sellers, Traffic Manager, Louisville . Nashville Railroad Company, Suite 
430, 500 Fifth Avenue, New York 36, N. 


Clayton H. Shrout, Richling & Shrout, 1004 Cay National Bank Building, Omaha 
2, Nebraska. 


Lawrence D. Silvernale, Great Northern Railway Company, 305 Great Northern 
Building, 404 Union Street, Seattle 1, Washington. 


ae 4 Summers, Attorney, Ryder System, Inc., P. O. Box 33-816, Miami, 
orida 


Anthony C. Vance, Turney & Turney, 2001 Massachusetts Avenue, N. W., Wash- 
ington 6, D. C. 


Paul B. Ware, P. O. Box 355, Philippi, West Virginia. 


Jerry. White, Assistant Traffic Manager, Pacific Fruit & Produce Company, P. O. 
Box 3687, Seattle 24, Washington. 


Mickey D. Wilson, 205 Pythian Building, Tulsa 3, Oklahoma. 
MEMBERSHIPS RESUMED 


ae. i Grimm, Transportation Director, Baltimore Association of Commerce, 
2 Light Street, Baltimore 2, Maryland. 


* Elected to Membership, June, 1960. 
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Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 


Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 


Metropolitan New York Chapter 


Richard E. Costello, Chairman, Commerce Counsel, The Delaware, 
Lackawanna and Western Railroad Company, 140 Cedar Street, New 
York 6, New York. 

Meets: Monthly at Traffic Club of New York, Sixth Floor, Grand 
Central Terminal Building, 15 Vanderbilt Avenue, New York, New 
York, third Tuesday of each month, 6:30 P. M., except June, July and 
August. Out-of-town members are cordially invited to attend meetings. 
District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 

Greater Philadelphia District Chapter 

James H. Sweeney, Chairman, P. Callahan, Inc., 2126 E. Tioga 
Street, Philadelphia, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 

Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Ovut-of- 
town members are cordially invited. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Bich chapters must conform to the constitution and bylaws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—Section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 


pages 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 


Earl E. Eisenhart, Jr., Chairman, Southern Railway Company, 
Washington 13, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 


Pittsburgh Chapter 


W. Moreland Ernst, Chairman, Manager—Rate Activity Planning, 
United States Steel Corporation, 525 William Penn Place, Pittsburgh 
30, Pennsylvania. 

Meets: At call of Chairman. 


Akron Chapter 


Theodore E. Jasin, Chairman, Assistant Traffic Manager, Babcock 
& Wilcox Company, Barberton, Ohio. 

Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 
Frank T. Day, President, Traffic Manager, The Warner & Swasey 


Company, 5701 Carnegie Avenue, Cleveland 3, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 


Henry E. Ketner, President, Attorney, State Planters Building, 
Richmond 11, Virginia. 


Carolina Chapter 
S. Edward Fulk, Chairman, Assistant Traffic Manager, Pilot 


Freight Carriers, Inc., P. O. Box 615, Winston-Salem, North Carolina. 
District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 
pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 


District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


James P. Haynes, Chairman, Manager, Transportation Division. 
Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 

Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and Illinois 


Chicago Regional Chapter 


Walter B. Knorst, General Chairman, Assistant Director of Trans- 
portation, Administrative Center, International Minerals and Chemical 
Corporation, Old Orchard Road, Skokie, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 

District 9——Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 

Thurlow N. Hackney, President, Traffic Manager, Franklin Manu- 
facturing Company, 65-22nd Avenue, N. E., Minneapolis 18, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 

Southeastern Wisconsin Chapter—Milwaukee 

C. A. Pitzo, Chairman, Traffic Manager, Blackhawk Manufacturing 
Company, Milwaukee 46, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 


at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 


District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 

W. J. Ditsch, President, Black, Sivalls & Bryson, Inc., Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday during February, April. 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis Chapter 


John F. Gillespie, Chairman, Federal Barge Lines, Inc., 611 East 
Marceau Street, St. Louis 11, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 

District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 


George T. Thomas, Service Pipe Line Company, P. O. Box 1979, 
Tulsa, Oklahoma. 


District 12—Texas 
Amarillo Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
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Sabine Area Chapter 

John H. Benckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 

Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 

North Texas Chapter 

C. E. Courtney, Chairman, Traffic Manager, Ralston Purina Com- 
pany, 1501 East Fourth Street, Ft. Worth 1, Texas. 

Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 

South Texas Chapter 

Joe G. Fender, Chairman, Attorney, 1121 Melrose Building, 
Houston 2, Texas. 

Meets: Thursday following third Tuesday, March, June, September 
and November, usually at the Houston Chamber of Commerce, Houston, 
Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Ernest V. Robinson, Jr., Chairman, Great Western Sugar Company, 
P. O. Box 5308, Terminal Annex, Denver 17, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—Washington and Oregon 
Puget Sound Chapter 

Robert B. Jacobson, Chairman, Bunker Hill Company, 2700 Six- 
teenth Street, S. W., Seattle, Washington. 

Meetings are held on third Wednesday of each month at Seattle 
Transportation Club, Seventh Avenue and University, at six o’clock 
p.m. Members of other Chapters are cordially invited to attend. 
District 16—California, Nevada and Arizona 

San Francisco Region Chapter 

Charles C. Miller, Chairman, Manager, Transportation Department, 
San Francisco Chamber of Commerce, 333 Pine Street, San Francisco 4. 
California. 

Meets: Third Wednesday of alternate months commencing January. 
12 Noon, Commercial Club, Merchants Exchange Building. San Fran. 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attenu 
the luncheon and meeting. 

Southern California Chapter 

Willard N. Johnson, Chairman, Western Division Manager, Watkins 
Motor Lines, Inc., 1625 South Alameda Street, Los Angeles, California. 

Meeting held the first Wednesday of the month at 12:00 Noon, 
Clark Hotel, 426 South Hill Street, Los Angeles. Out-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of Regulation Based on Regulatory Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the High Authorit 
Coal and Steel Community, Luxembourg, on October 10, 195 

*Code of Ethics for |. C. C. Practitioners 

Consolidated Current Index to I. C. C. Decisions contains an Index to all 
I. C. C. Decisions (printed and unprinted) from January 1951 through 
ESR RETESET Se RE he See EE ts 

1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February, 
ff ~~ Sica ee 

Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly ‘applicable in determining the reasonable level of carrier charges 

Interstate Commerce Commission—Organization, 7 my of Work and 
Functioning of Major Activities: ‘Chart as of January 1, 1959 


Pamphlet, revised as of January 1, 1959, (companion work to chart) 
* Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F, C. Hillyer and Walter McFarland 
*Outline of Study Course in Practice and Procedure before the Interstate 
Commerce Commission. Third and Revised Edition, 1959. Original Text 
A sory by Warren H. Wagner. 1959 Revision prepared by Robert B. 


Ein 
Relief — 4th Section of the Interstate Commerce Act ok te . . Fiedler, 
t e 


Examiner. This study sets forth the principles develope grounds 
recognized, and the limitations i a osed by the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many chetlens relating to each situation 
Research in Transportation—Sources and Procedure, Kenneth U. Flood. 
This manual, published March 1960, consists of two parts. Part I, De- 
scription and Evaluation of Sources of Information, containing ten sec- 
tions: The Laws and Regulations; 1. C. C. Reported Decisions; Reporting 
of Court Decisions; Digests; Legal Encyclopedias; Citators; Miscellane- 
ous Reference Publications: Periodical Literature and Miscellaneous 
Sources of Information. Part II, Research Procedure is comprised of two 
sections: Methods of Searching for Transportation Information, and 
ERIS GE FRROOUICE) FPECIOICIII neice. ccseccsssecscecssescversecosnnsevsscsssasonscssosorsssnvones 
*Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate i gaat Commission. 1957 
Revised Edition with 48-page Special re ra Prepared by Specialists 
in Education, Transportation Law, ce evens and Procedure 
Supreme Court Decisions Important to a ‘I. C. C. and Abstracts of 39 Im- 
portant Decisions Since 1939 [1939-1950]. (Published May, 1951.) _ This 
booklet contains 256 oer oe Decisions, among which are 172 de- 


[1939-195 
1955 ‘Supplement to Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This Supplement brings up to date the original book of 286 Abstracts. 
It covers the period 1953 through June, 1956 


*Companion Works. 


Pamphlets Temporarily Out of Print 
Cost and Value of Service in Ratemaking for Common Carriers. 














